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A full listing of these transactions is included at the 
end of this piece. We reviewed the terms of these 
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TRENDS IN PUBLIC REIT M&A: 2012-2017

Public REIT M&A Transactions: 2012-2017

Sector Go-Private

Public 

Strategic

Aggregate 

Transaction Value 
(in billions)

Residential 6 6 $42.2

Retail 4 4 $18.5

NNN 0 6 $23.7

Healthcare 1 6 $16.7

Office* 2 5 $16.0

Other** 2 12 $48.1

Total: 15 39 $165.2

* Includes 3 office-industrial transactions.

** Includes 3 lodging, 1 diversified, 1 storage, 1 industrial, 1 data center, 

1 lifestyle, 1 timber, 1 farmland and 4 mortgage sector transactions.
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Form of Consideration
Premiums

4. 
5. 

7. Conditions to Closing
8. 

1. FORM OF CONSIDERATION 

reduced dilution.

determined when the merger agreement was signed 

format:

• 

pro rata to holders who elected cash when the elections 

• 

Number of Deals by Form of Consideration
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trading in unison after announcement of a deal so the 
collar provides little to no practical protection. We note 

• 

is not indicative of a trend towards this sort of provision.   

• 

• 

to target shareholders were estimated and the ultimate 

• 

• 

a contingent value right under certain circumstances.

2. PREMIUMS.
, 

the average premium to the unaffected share price was 

, as follows:

the merger consideration, with the highest premiums 

of a compelling reason to provide target shareholders with 

Premiums by Form of Consideration
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valuations.
 For purposes of these calculations, the value of the 
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Selected Data

Of the 54 public REIT M&A transactions announced in 2012-2017 period:

28% were go-private transactions

72% were public-to-public strategic transactions

37% provided for all-cash consideration

39% provided for all-stock consideration

24% provided for mixed cash-and-stock consideration

16.4% = the average premium to the unaffected share price

13.3% = median premium to unaffected share price

79% involved a forward merger or forward triangular merger of the target REIT

17% involved a reverse merger or reverse triangular merger of the target REIT

20% of all-cash deals provided tax-deferred rollover option for target OP unitholders

20% of all-cash transactions restricted payment of cash dividends post signing

70% of public-to-public transactions provided for dividends to target shareholders through closing, 

including a pro-rated dividend at closing

13% included a “go-shop”

100% included some form of buyer matching rights

90% provided the buyer with multiple matching rights

52% limited subsequent notice/matching periods to 2 business days or less

80% allowed target boards to change or withdraw their recommendation in situations not involving 

a competing offer such as an intervening event

58%  included one or more non-standard conditions to closing

100% granted buyer right to seek specific performance

85% granted target right to seek specific performance

15% limited target remedies to terminating the agreement and collecting a reverse termination fee

75% resulted in post-announcement litigation
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3. TRANSACTION STRUCTURE AND OTHER TAX 
CONSIDERATIONS.

common transaction structure involved the forward merger 

structures used over this period: 

that:

• 

as compared to other structures; and

• 

partner consent considerations. 

• 

 
 

5

such assets as part of the transaction would trigger a 

Structure of Transaction
Number 
of Deals

REIT Forward Mergers:4

REIT forward triangular merger 12

REIT forward merger 5

REIT forward triangular merger 

immediately preceded by OP reverse 

triangular merger

10

REIT forward merger immediately 

preceded by OP reverse triangular 

merger

2

REIT forward triangular merger followed 

immediately by OP reverse triangular 

merger

7

REIT forward triangular merger followed 

immediately by OP forward triangular 

merger

4

REIT forward triangular merger followed 

immediately by OP forward merger

2

Tender offer followed by REIT forward 

merger

1

REIT Reverse Mergers:4

REIT reverse triangular merger 5

REIT reverse triangular merger 

followed immediately by OP reverse 

triangular merger

1

OP forward merger followed 

immediately by REIT forward merger

1

Tender offer followed by REIT reverse 

triangular merger

2

Asset Sales (followed by liquidation) 2

4

5
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• 

through its interests in an operating partnership, of which 

 
 

 

change of control provisions in the operating partnership 

of the operating partnership merger, so the state law 
structure of the operating partnership merger can 

 
 

held in the operating partnership and some are held at 

whether to continue with this structure and/or how to get 
all the assets into the one operating partnership without 

 
 

agreements or the terms of the operating partnership 

Practice Note. We strongly advise potential targets 

with REIT qualification issues in their past (as well as 

REITs on the buy side that want to issue stock to target 

shareholders) to address any REIT qualification issues 

early on in any business combination process. Care must 

also be taken that some aspect of the transaction itself 

does not jeopardize REIT status. For example, any gain 

recognized in the transaction must be analyzed under 

the REIT rules. Likewise, in a tax-free deal, care must be 

taken to ensure that the target’s pre-merger dividends 

will be sufficient to “clean out” its REIT taxable income.
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options or give consent rights in such circumstances. 

shareholders.

4. DIVIDENDS.

govern whether and when target shareholders will receive 

closing. 

mean that target shareholders will receive a dividend 
for the period in which the closing occurs, since closing 

the parties agree to coordinate dividend declaration, 

regular dividends.

Practice Note. Offering the OP unitholders an alternative 

form of consideration may address issues surrounding 

tax protection agreements, but also requires the board 

to manage conflicts between the interests of public 

stockholders and those of the OP unitholders. For 

example, there may be a need for a special committee 

(or the approval of disinterested directors) if certain 

board members of the target are tax protected parties 

and the board will want to satisfy itself (through financial 

advisor advice, opinions or otherwise) that the alternative 

equity option for OP unitholders has not diverted value 

away from the public stockholders.

Practice Note. The definitive agreement governing 

virtually every REIT cash buyout transaction will permit 

the REIT to pay any dividends necessary to maintain its 

qualification as a REIT under the federal tax rules. In the 

rare instance that such a dividend is paid, buyers should 

consider whether the amount of the dividend should 

reduce the per-share purchase price in like amount. 

Practice Note. The objective in coordinating the 

dividends of the buyer and the seller is to ensure that 

each set of common shareholders receives the dividend 

to which it is entitled – but not the dividend to which 

the other set of common shareholders is entitled. For 

example, if a merger is scheduled to close on March 

1 and both companies have historically paid a regular 

quarterly dividend in arrears on April 15 to shareholders 

of record on March 31, except that Company A, the 

to-be acquired company, pays $0.10 per quarter and 

Company B, the acquiring company, pays $0.15 per 

quarter – then all shareholders would receive equal 

treatment if immediately prior to closing Company A 

pays a pro-rated dividend to its shareholders of $0.066 

and Company B pays a pro-rata dividend of $0.098 to its 

shareholders, in each (continued on next page)  
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5. DEAL PROTECTION PROVISIONS.

made after signing. Although deal protection provisions 

one: target

can still consider unsolicited offers from third parties if 

address a handful of actions:

• Is it a “Superior Proposal”? Before a target can 

• 

• 

the initial merger agreement.

terminating the merger agreement.

(continued from previous page) case representing 

the accrual for 59 days of the 90-day quarter. If the 

historical quarterly record and payment dates for the 

two companies do not line up, as is often the case, 

then the calculation for each company’s pro-rated 

dividend would need to be tailored to its historical 

payment and accrual practices. In all cases, the record 

date for the pro-rated divided payment would typically 

be one or two business days prior to closing. For all 

periods following closing, the newly combined group of 

shareholders would begin receiving whatever the going 

dividend rate is determined to be for the combined 

entity. If a pro-rata dividend were not paid as above and 

shareholders of the to-be acquired company simply 

receive the new dividend alongside the acquiring 

company’s shareholders on its regular schedule, then 

the former are likely to be either underpaid or overpaid 

with respect to the partial period preceding the closing. 

In our example above, if Company A shareholders 

receive the equivalent of $0.15 dividend for their holding 

period prior to the merger, they will have been overpaid 

at the expense of Company B and its shareholders. 

Similarly, practitioners should consider the effect of 

paying a dividend in arrears if one of the companies has 

historically paid its dividends in advance. 

its larger size.

Practice Note. A somewhat seismic shift occurs in the 

legal and practical dynamics of a transaction when 

a target board formally determines that a competing 

offer constitutes a superior proposal. At this point, a 

binding deal headed towards closing can suddenly turn 

into a public auction. On one hand, the board’s duty to 

maximize shareholder value kicks in at high gear and, 

at the same time, the legal strings that bind target to the 

initial buyer begin to fray. For this reason, savvy buyers 

will sometimes attempt to (continued on next page) 
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• Buyer Matching Right(s). 

competing offers, while other agreements provide the 

or less.

• Fiduciary Termination Right. When a competing 

right to receive a fee from the target upon termination. 

• Force-the-Vote. 

the right to inform shareholders of the competing 
proposal and to withdraw its recommendation that 

merger agreement and receive a termination fee, or 

down shareholder vote on the original deal and let the 
shareholders decide whether to continue with the original 

 Another 
common negotiation point relates to whether a target 

(continued from previous page) avoid getting to the 

point where a target board is compelled to make an “is 

it a superior proposal” determination. For example, a 

buyer might pre-emptively and voluntarily sweeten the 

deal or make other concessions that have the effect of 

making it less likely that target’s board will reasonably 

conclude that a competing offer is superior.

Practice Note. Customary deal protections can do much 

towards reasonably safeguarding a hard-negotiated 

deal, but be careful not to overdo it! For example, if the 

target board has no fiduciary termination right, buyer has 

the right to “force the vote” and one or more significant 

target shareholders have signed voting agreements 

pursuant to which they have committed to vote in 

favor of the transaction, then the deal is likely “over 

protected”. As a result, the target board may be accused 

of having breached its fiduciary duties and chilling 

the market by signing up a deal that does not leave 

adequate room for the target to receive, consider and 

accept a competing superior offer. See the discussion 

below under “Post-Signing Litigation”. 
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a merger agreement, something occurs or is discovered 

this provision to change its recommendation. Considering 

6. GO SHOPS AND WINDOW SHOPS. While, as 

from soliciting or even entertaining competing offers, a 

termination in connection with a superior proposal during 

construct. 

• 

these transactions was a superior proposal received as 

• 

price per share that represents a meaningful premium 

consideration of its overarching duties to shareholders, 
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7. CONDITIONS TO CLOSING.

consideration into the hands of shareholders, or worse, 

representations and warranties.  

closing:

8

lessors. Sellers are loath to have success of the deal hinge 

potential purchasers in a competitive process scenario.  

7

8

Basic Conditions to Closing

• there has been no injunction or other court or regulatory 

order restricting the closing

• the requisite shareholder vote has been obtained, 

including that of shareholders of the acquiring company 

in a stock deal, where necessary

• the mutual representations of the parties remain 

accurate subject to a high “material adverse effect” 

standard and the parties have complied with their 

respective covenants in all material respects

Basic Conditions to Closing (continued)

• nothing that has a material adverse effect has occurred 

with respect to the company to be acquired (or the 

buyer in many stock-for-stock deals)

• when consideration is payable in stock, that the 

shares have been duly listed on the relevant securities 

exchange

• target tax counsel delivers an opinion to the effect that 

target qualifies as a REIT; in stock-for-stock deals, buyer 

tax counsel’s delivery of a REIT qualification opinion 

covering buyer’s REIT status is also uniformly required

• in a transaction involving a significant stock component, 

tax counsel delivers an opinion that the stock transaction 

will qualify as a tax-free reorganization

Practice Note. While the definitive agreement will 

typically call for delivery of buyer’s REIT qualification 

opinion and any tax-free reorganization opinion at 

closing, the SEC Staff will often insist on having one or 

both of these opinions attached as exhibits to the Form 

S-4 registration statement filed in connection with the 

transaction, as a condition to its effectiveness. Deal 

participants must thus be prepared for delivery of these 

opinions many weeks ahead of closing.
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8. TERMINATION FEES; EXPENSES. As discussed under 
“Deal Protection Provisions

law and lore among practitioners, pursuant to which a 

average and median termination fees

Common Non-Standard Conditions to Closing

• receipt of lender and/or other third-party consents, 

including joint venture partners and ground lessors

• completion of agreed restructuring and/or assets sales 

to third parties

• appointment of agreed target board members to 

surviving entity board

• amendment of surviving entity organizational 

documents to reflect the agreed-upon post-closing 

structure

• completion/delivery of target “earnings and profit” 

studies

• settlement of specified pending litigation (unrelated to 

the transaction)

Termination Fees
(as a Percentage of Equity Value)

Average Median

Enterprise Value > $1B 3.14% 3.21%

Enterprise Value < $1B 4.35% 3.29%

All Deals 3.39% 3.22%

termination fee.
 For purposes of calculating the average and median 

we used the larger termination fee.

Practice Note. REIT M&A agreements typically limit 

the payment of a termination fee to a REIT party in any 

one year to the amount that the REIT can then receive 

without causing it to fail the applicable REIT gross 

income test for that year, determined assuming the 

fee is nonqualifying income, unless the REIT receives 

an opinion or an IRS ruling that the payment should 

not be nonqualifying income. Any resulting cut back in 

the amount paid carries forward to be paid in the next 

year, to the extent it can be absorbed in the next year 

as nonqualfying income, and so on for up to five years. 

Unpaid amounts remaining after such period are lost. 

Conditioning release of the fee in excess of what could 

be absorbed as nonqualifying income on receipt of 

an opinion should establish “reasonable cause” under 

the REIT income test cure provisions, thus allowing 

the REIT to maintain REIT status even if the IRS were 

to successfully assert that the excess fee payments 

received on the basis of an opinion caused the REIT to 

fail its income tests. Such provisions are not effective in 

protecting REIT status, however, unless the condition of 

obtaining an opinion or ruling precludes the immediate 

accrual for tax purposes of the excess amounts, 

and, starting in 2018, REITs will need to consider the 

application of new Code section 451(b), added as part of 

the Tax Cuts and Jobs Act and which requires inclusion 

of amounts for federal income tax purposes no later 

than when taken into account as revenue for financial 

statement purposes.  
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transactions, however, a terminating target was also 

of these cases. 

merger agreement is terminated due to the failure of target 

under circumstances not involving an interloping offer and 

“Go Shops and Window Shops”

9. REMEDIES.
in M&A contracts revolves around what remedies the 

remedies were limited to terminating the agreement 

termination right.

10. LITIGATION.

along these lines
two thirds of the cases were dismissed and no deals were 

Litigation Resolutions

44% were dismissed in conjunction with a negotiated 

settlement

15% were dismissed by the court pursuant to a motion 

by defendants

10% were dismissed voluntarily by plaintiffs without a 

settlement

31% are still pending/unresolved
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though in some cases the settlement fee amount was 

consideration.

securities laws.

from state courts and state law claims to federal courts 

defendants amend their transaction disclosures to add 

prior settlement fees.

Settlement Fees

Lowest Fee $175,000

Highest Fee $9.4 million

Average Fee $455,731*

Median Fee $500,000

* Exclusive of two outlier fees of $7 million and $9.4 million, respectively.  

Inclusive of these outliers, the average settlement fee was $1.5 million.
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Index of REIT M&A Transactions 2012-2017

Date 
Announced Target Acquirer Sector

Aug 2012 Sunrise Senior Living, Inc. Welltower (Health Care REIT, Inc.) Healthcare

Sep 2012 American Realty Capital Trust, Inc. Realty Income Corporation Single-Tenant Net Lease

Jan 2013 CreXus Investment Corp. Annaly Capital Management, Inc. Mortgage

Jan 2013 Spirit Realty Capital, Inc. Cole Credit Property Trust II, Inc. Single-Tenant Net Lease

June 2013 Colonial Properties Trust Mid-America Communities, Inc. Residential

Juy 2013 American Realty Capital Trust IV, 

Inc.

VEREIT, Inc (f/k/a American Realty 

Capital Properties, Inc.)

Single-Tenant Net Lease

July 2013 Corporate Property Associates 16 

– Global Incorporated

W.P. Carey Inc. Single-Tenant Net Lease

Sep 2013 Thomas Properties Group, Inc. Parkway Properties, Inc. Office

Oct 2013 Cole Real Estate Investments VEREIT, Inc (f/k/a American Realty 

Capital Properties, Inc.)

Single-Tenant Net Lease

Dec 2013 BRE Properties, Inc. Essex Property Trust, Inc. Residential

Feb 2014 Inland Diversified Real Estate 

Trust, Inc.

Kite Realty Group Trust Retail

June 2014 American Realty Capital 

Healthcare Trust, Inc. 

Ventas, Inc. Healthcare

Aug 2014 Griffin American Healthcare REIT 

II, Inc.

Northstar Realty Finance Corp. Healthcare

Sep 2014 Glimcher Realty Trust Washington Prime Group, Inc. Retail

Oct 2014 Aviv REIT, Inc. Omega Healthcare Investors, Inc. Healthcare

Oct 2014 AmREIT, Inc. Edens Investment Trust Retail

Nov 2014 Signature Office REIT, Inc. Griffin Capital Essential Asset REIT, 

Inc.

Office

Apr 2015 Associated Estates Realty 

Corporation

Funds managed by Brookfield Asset 

Management, Inc. 

Residential

Apr 2015 Excel Trust, Inc. Funds managed by Blackstone 

Property Partners, L.P.

Retail

May 2015 Trade Street Residential, Inc. Independence Realty Trust, Inc. Residential

June 2015 Gramercy Property Trust, Inc. Chambers Street Properties Office/Industrial

June 2015 Home Properties, Inc. Lone Star Real Estate Fund IV (U.S.), 

L.P.

Residential
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Date 
Announced Target Acquirer Sector

June 2015 SmartStop Self Storage, Inc. Extra Space Storage Inc. Storage

July 2015 Industrial Income Trust Inc. Global Logistic Properties Limited Industrial

Sep 2015 Strategic Hotels & Resorts, Inc. Blackstone Real Estate Partners VIII 

L.P., an affiliate of The Blackstone 

Group L.P.

Lodging

Oct 2015 BioMed Realty Trust, Inc. Blackstone Real Estate Partners VIII 

L.P., an affiliate of The Blackstone 

Group L.P.

Office/Healthcare

Oct 2015 Landmark Apartment Trust, Inc. Starwood Capital Group/Milestone 

Apartments Real Estate Investment 

Trust

Residential

Oct 2015 Campus Crest Communities, Inc. Harrison Street Real Estate Capital, 

LLC

Residential

Nov 2015 Plum Creek Timber Company, Inc. Weyerhauser Company Timber/Specialty

Dec 2015 American Residential Properties, 

Inc.

American Homes 4 Rent Residential (Single Family)

Dec 2015 Inland Real Estate Corporation DRA Growth and Income Fund VIII, 

LLC and DRA Growth and Income 

Fund VIII (A), LLC

Retail

Feb 2016 Apollo Residential Mortgage, Inc. Apollo Commercial Real Estate 

Finance, Inc.

Mortgage

Feb 2016 Rouse Properties, Inc. Funds managed by Brookfield Asset 

Management, Inc. 

Retail

Apr 2016 Apple REIT Ten, Inc. Apple Hospitality REIT, Inc. Lodging

Apr 2016 Hatteras Financial Corp. Annaly Capital Management, Inc. Mortgage

Apr 2016 Zais Financial Corp. Sutherland Asset Management 

Corporation

Mortgage

Apr 2016 Parkway Properties, Inc. Cousins Properties Incorporated Office

Jue 2016 Northstar Realty Finance Corp.; 

Northstar Asset Management, Inc.

Colony Capital, Inc. Diversified

Aug 2016 Post Properties, Inc. Mid-America Communities, Inc. Residential

Aug 2016 American Realty Capital Global 

Trust II, Inc. 

Global Net Lease, Inc. Single-Tenant Net Lease

Sep 2016 American Farmland Company Farmland Partners Inc. Agriculture (Specialty)

Sep 2016 American Realty Capital – Retail 

Centers of America, Inc.

American Finance Trust, Inc. Retail
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Date 
Announced Target Acquirer Sector

Nov 2016 Equity One, Inc. Regency Centers Corporation Retail

Nov 2016 CNL Lifestyle Properties EPR Properties and Och-Ziff Real 

Estate

Lifestyle

Feb 2017 Silver Bay Realty Trust Corp Tricon Capital Group Inc. Residential (Single Family)

Apr 2017 Felcor Lodging Trust Incorporated RLJ Lodging Trust Lodging

May 2017 Sentio Healthcare Properties, Inc. Kayne Anderson Real Estate 

Advisors

Healthcare

May 2017 Care Capital Properties, Inc. Sabra Health Care REIT, Inc. Healthcare

June 2017 American Realty Capital 

Healthcare Trust III, Inc.

Healthcare Trust, Inc. Healthcare

June 2017 Parkway, Inc. Canadian Pension Plan Investment 

Board

Office

June 2017 First Potomac Realty Trust Government Income Properties Trust Office/Industrial

June 2017 Dupont Fabros Technology, Inc. Digital Realty Trust, Inc. Tech/Specialty

June 2017 Monogram Residential Trust, Inc. Investor group led by Greystar Real 

Estate Partners

Residential

Aug 2017 Starwood Waypoint Homes Invitation Homes Inc. Residential (Single Family)
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