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CRYPTOCURRENCIES AS
INVESTMENT OPTIONS IN
401(k) PLANS
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Spillane, DeMario Carswell and Frank
DelPesce
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office of Goodwin Procter LLP. Meghan
Spillane is a partner, and Frank DelPesce is
an associate, in Goodwin Procter’s New
York office. DeMario Carswell is an associ-
ate in Goodwin Procter’s Washington D.C.
office. Contact:

adouglass @ goodwinlaw.com or
mspillane @ goodwinlaw.com or
dcarswell @ goodwinlaw.com or
fdelpesce @ goodwinlaw.com.

On March 10, 2022, the U.S. Department
of Labor (“DOL”) issued a Compliance As-
sistance Release’ (the “Release™) addressing

its views on the availability of cryptocurren-
cies on 401(k) investment platforms. This
guidance comes as more 401(k) plan service
providers have announced their intention to
make digital currencies available on their
platforms. While the DOL has not taken a de-
finitive position, it has expressed concern
with cryptocurrencies being made available
to 401(k) plan participants. The DOL urges
plan fiduciaries to proceed with “extreme care
before they consider adding a cryptocurrency
option to a 401(k) plan’s investment menu
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In the Release, the DOL cautions that a
plan fiduciary’s decision to make cryptocur-
rencies available to its participants will be
subject to ERISA’s duties of prudence and

loyalty. These duties include ensuring that
investment options made available to partici-
pants are prudent. Citing the Supreme Court’s
decision in Hughes v. Northwestern, the DOL
states that the prudence requirement also
extends to a fiduciary’s failure to remove
imprudent investment options. In other
words, a fiduciary can be liable for breaching
her fiduciary duties by selecting imprudent
investment options or by allowing an invest-
ment option that has become imprudent to
remain in a plan’s lineup. The DOL identified
its main areas of concern with 401(k) partici-
pants investing in cryptocurrencies as: (1)
price volatility; (2) the challenge for plan
participants to make informed investment de-
cisions; (3) custodial and recordkeeping
concerns relating to holding digital curren-
cies, including digital theft; (4) reliability and
accuracy of cryptocurrency valuations; and
(5) the evolving regulatory environment sur-
rounding cryptocurrencies.

The DOL’s concern regarding the volatility
of cryptocurrencies stems from the price
fluctuation that some cryptocurrencies have
experienced. For example, in 2021, Bitcoin
traded near its year-low just five months
before subsequently notching an all-time
high. In June 2021, Bitcoin was trading
around $28,800°— a few hundred dollars
above its year-low of $28,610.* Five months
later, in November, Bitcoin skyrocketed to an
all-time high of near $69,000.° Within this
five-month span, Bitcoin’s price fluctuated
roughly $40,000. This fluctuation is not idio-
syncratic to Bitcoin. Dogecoin, the cryptocur-
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rency fueled by billionaire Elon Musk, rallied
to a high of 75 cents in May 2021 and was a
top 10 cryptocurrency by value, but has since
fallen 80% from its high.’

Similarly, the DOL expressed concern
about the evolving regulatory environment,
which stems from, among other things, com-
ments from the U.S. Securities and Exchange
Commission (“SEC”) Chairman Gary Gen-
sler, indicating his view that most cryptocur-
rencies, other than Bitcoin, are likely
securities. In remarks delivered in August
2021, Gensler stated he agreed with former
SEC Chairman Jay Clayton that “every [Ini-
tial Coin Offering] [we have] seen is a secu-
rity” to which the “federal securities laws
apply.”” In remarks delivered in September
2021, Chairman Gensler reiterated that, in his
view, “many [digital assets] are securities”
and in our current crypto market “many to-
kens may be unregistered securities.”® While
the SEC has yet to offer definitive guidance
on this issue, should the SEC declare a par-
ticular cryptocurrency to be a security issued
in violation of the securities laws, this finding
could also have a material impact on the value
of the asset within a 401(k) portfolio.® Fidu-
ciaries should work closely with regulatory
counsel to assist in assessing the securities
risks of cryptocurrencies under consideration
for inclusion in the investment lineup.

Traditionally, cryptocurrencies have not
been commonly available as investment op-
tions for 401(k) plans.”® However, in this
evolving space, there are at least two 401(k)
service providers that have announced plans
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to begin making cryptocurrencies available
on their investment platforms. For example,
Fidelity, the nation’s largest retirement ser-
vice plan provider servicing over 25,000
companies with $11.8 trillion assets under ad-
ministration," has announced that later this
year it will make available a Digital Assets
Account, a custom plan account that will
provide 401(k) plan sponsors the ability to
offer their participants exposure to Bitcoin,
not to exceed 20% of contributions or
exchanges." Also, ForUsAll, a provider that
services primarily small-to mid-sized busi-
nesses'® and manages over $1.7 billion in as-
sets," plans to make available to plan spon-
sors in the second quarter of 2022, a self-
directed cryptocurrency window where
participants will be able to select from a
specified list of vetted cryptocurrencies.'®
ForUsAll’s platform will set a 5% limit of the
amount of their portfolio that a participant
may allocate to cryptocurrencies.'® Plan spon-
sors electing to offer the cryptocurrency op-
tions may also establish their own limits for
participant contributions and exchanges.
These options will allow businesses of all
sizes to make cryptocurrencies part of their
401(k) plan’s investment menu and may also
signal an emerging industry trend.

Cryptocurrencies present fiduciaries an
interesting opportunity to offer a diversified
plan investment lineup and to respond to par-
ticipant interest in such assets. However,
when considering cryptocurrencies, fiducia-
ries will want to assess the risks accompany-
ing these investments, including those identi-
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fied by the DOL in its Release, and to
document their process.

While not included in the DOL’s Employee
Benefits Security Administration’s enforce-
ment priorities for 2022, the DOL has indi-
cated that it “expects to conduct an investiga-
tive program aimed at plans that offer
participants investments in
cryptocurrencies.”'” In response, on April 12,
2022, a group of industry trade groups wrote
to the Acting Assistant Secretary of the DOL
requesting that the Release be withdrawn and
that the DOL conduct an appropriate rule-
making process.'® The letter expressed con-
cern about the DOL’s attempts to regulate
through enforcement, rather than the notice-
and-comment process that allows input by
industry participants. Similarly, on May 3,
2022 in response to the DOL’s position, U.S.
Senator Tommy Tuberville (R-AL) intro-
duced legislation that would prohibit the
DOL from issuing a regulation or guidance
that would limit the type of investments that
can be chosen through a brokerage window—
including cryptocurrency.'® Nonetheless, we
anticipate the DOL will be increasingly ac-
tive in this space as more service providers
and plan sponsors decide to pursue cryptocur-
rencies as investment options.
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