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Potential For Concern
A recent Supreme Court decision could have serious impacts on the energy sector.

BY MICHAEL S. GIANNOTTO

O

n March 9, 2015, the
United States Supreme
Court rendered a decision
(Perez v. Mortgage Bankers Association) that allows federal
agencies (such as the Environmental
Protection Agency (“EPA”) and the
Department of the Interior (“DOI”)) to
alter longstanding interpretations of
their regulations without first obtaining any input from regulated entities
– even where those entities may have
spent hundreds of millions of dollars
designing, constructing and operating
facilities in reliance upon the existing
interpretations, and where compliance
with the new interpretation might
require retrofitting those facilities.
While the Perez case did not involve
a regulation impacting the energy or
mining sectors, the holding of the court
could nonetheless have a significant
effect on those sectors.
By way of background, the mining
and energy sectors are heavily regulated in the United States by a host of
federal agencies. These agencies have
adopted regulations governing issues
ranging from where facilities may be
located; to how those facilities must
be designed, operated and constructed; to how such facilities must be
closed and reclaimed at the end of the
operating lives. Prior to promulgating
(or amending) such regulations, the
federal agency involved must adhere
to certain procedural requirements
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set forth in the Administrative Procedure Act (“APA”), 5 U.S.C. 551 et seq.
Among other things, the agency must:
(a) provide public notice of the proposed regulation; (b) give potentially
regulated entities an opportunity to
submit formal comments and data; (c)
consider and respond to any significant comments received; and (d) if the
agency promulgates the regulation (or
a formal amendment to it), describe its
basis, purpose, and justification. See 5
U.S.C. §553(b)-(c). In addition, pursuant to Executive Order No. 12,866 (Oct.
4, 1993), the regulation must prior
to finalization be vetted by the Office
of Management and Budget. Finally,
any regulated entity that is dissatisfied with the final regulation (or final
amendment to the regulation) has the
ability to challenge the regulation in
court as contrary to statute or other
law, or as arbitrary or capricious. See 5
U.S.C. §§701-706.

OPEN TO INTERPRETATION
Despite the numerosity and complexity of federal regulations governing
the energy and mining sectors, those
regulations often contain ambiguities
or fail to address particular matters
that are of importance. To deal with
such situations, and frequently in order
to avoid the procedural requirements
of the APA, federal agencies (including
EPA and DOI) often issue “interpretations” of existing regulations, rather
than formally amending the regulation,
to address ambiguities or fill gaps. Various vehicles are used for this purpose,
including “guidance” documents,
statements in the preambles to final
rules, internal Agency memoranda, and
correspondence from agency officials
to regulated entities. The federal courts
normally give substantial deference to
such agency interpretations as being
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the correct construction of the agency’s own regulations. In most instances, therefore, when carrying out their
operations, mining and energy companies are effectively forced comply not
just with the text of a regulation itself,
but also with the agency’s interpretation of that regulation. Companies
accordingly make highly consequential
investment, business and engineering
decisions – such as whether and how
to design or expand their operations –
based on the regulations as the agency
has interpreted them.

Despite the numerosity and
complexity of federal regulations
governing the energy and mining
sectors, those regulations often
contain ambiguities or fail to
address particular matters that
are of importance.
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interpretations on which hardrock
mining companies rely and which
caused or threatened substantial havoc
to regulated entities. This included a
change of interpretation by the Solicitor of the DOI during the Clinton Administration relating to the numerical
limits imposed by the Mining Laws for
mill sites located by hardrock mining
companies on federal lands to support
their mining activities. The “reinterpretation” would have erased over 100
years of existing doctrine and wiped
out substantial investments in existing
and planned mines by making illegal
many operations that had existed or
been planned for decades. Fortunately,
the Congress stepped in to preclude
this new “reinterpretation” from taking effect, and it was formally retracted
during the Bush Administration.

AVOIDING COMPLIANCE?
The issue in Perez was whether an
agency must go through the procedures
specified in the APA – including public
notice and comment, response to
comments, and statement of basis and
purpose of the rule – when it issues a
new interpretation of a regulation that
changes an existing interpretation.
The regulated entity in Perez argued
that once an existing interpretation
becomes “definitive” (i.e., clearly stated as the agency’s view), and regulated
entities have relied on it, the existing
interpretation has effectively become
part of the regulation, and therefore it
should only be allowed to be amended
through the formal APA rulemaking
process. The National Mining Association submitted a “friend of the court”
brief to the Supreme Court supporting
the regulated entity’s position, and
pointing out instances where agencies
have in the past changed longstanding

Perez legitimizes a “reinterpretation”
practice that many agencies have
employed in the past in order to avoid
complying with the procedural requirements set forth in the APA. Given
Perez, however, agencies may now have
even less hesitation to reinterpret their
regulations without seeking input from
regulated entities, even where entities
have relied on the old interpretation in
designing and operating their facilities.
Even though Perez holds that
agencies need not comply with the
procedures in the APA in order to issue
reinterpretations of regulations, there
still remain substantive grounds on
which to challenge the validity of a
reinterpretation as being an incorrect
construction of the regulation. Among
other things, the Supreme Court has
held that a new agency interpretation
that is contrary to the Agency’s initial
intent at the time of the regulation’s
promulgation, or that conflicts with a
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prior interpretation, is due less deference than an initial interpretation, and
can therefore more easily be shown to
be an incorrect construction of the regulation. Moreover, an agency must provide more substantial justification for
the validity of the new interpretation
when that interpretation rests upon
factual findings that contradict those
which underlay its prior interpretation, or when its prior interpretation
has engendered serious reliance issues.
Courts have in addition invoked the
constitutional requirement of due process to preclude agencies from imposing penalties for failure to comply with
a regulatory interpretation announced
after the supposed offense, unless the
regulated community had adequate
notice of the interpretation. It is
unclear, however, whether due process
precludes the agency from requiring
compliance with the new interpreta-
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tion going forward – even if that might
mean retrofitting existing facilities
that were designed and constructed in
reliance on the old interpretation.

Agencies may now have even less
hesitation to reinterpret their
regulations without seeking
input from regulated entities,
even when entities have relied
on the old interpretation in
designing and operating
their facilities.
Despite these substantive protections, Perez makes clear that regulated
entities have no right to notice of proposed reinterpretations, or to provide
the agency with data or arguments
regarding the wisdom, desirability
or impact of a proposed reinterpretation, before it is finalized. Nor does
the agency have the duty to review or
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respond to any such data or arguments
that might be submitted to it. In addition, a regulated entity will typically
not be able to obtain judicial review
of a reinterpretation at the time it is
issued, but instead will usually be able
to obtain such review only if it violates
the regulation as reinterpreted and an
enforcement proceeding is brought
against it. As such, a regulated entity
may have to risk civil or criminal penalties in order to challenge the validity
of a reinterpretation. EMI
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