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2018-2019 YEAR-END TOOL KIT 

FOR 2018 YEAR-END REPORTING 

FORM 10-K CHECKLIST AND RESPONSIBILITIES TABLE 
April 2019 
 
Update April 2019: SEC final rules adopted in March 2019 will change reporting requirements for Form 10-K, 10-Q and 8-K effective May 2, 2019.  For a list of 
changes, see “Changes in SEC Forms 10-K, 10-Q and 8-K” posted on the Year-End Tool Kit website.  For a discussion of these changes, see our client alert 
“Disclosure Simplification, Round Two: A Deep Dive Into SEC’s New Amendments.” 
 
Form 10-K Checklist and Responsibilities Table 
 
Note that the following table has been prepared to assist domestic public companies to manage the process of preparing an annual report on Form 10-K and is only a general 
outline of the disclosure requirements of Form 10-K. This table is not a substitute for review of applicable SEC rules, regulations, forms and interpretations or the advice of 
qualified legal and accounting professionals. This table is intended to be used with the Public Company Annual Timetable and the accompanying Proxy Statement 
Checklist and Responsibilities Table and Form 10-Q Checklist and Responsibilities Table and should be modified as necessary to reflect the company’s management 
structure, business(es), finances, regulatory/legal requirements, status under various SEC rules, and other relevant concerns. Please note that this table does not reflect SEC 
rules applicable to “smaller reporting companies” or “emerging growth companies.”  Please also note that foreign private issuers, asset backed issuers, registered investment 
companies and others are subject to requirements that in some cases differ significantly from those on which these tables are based. 

Requirements for Form 10-K reports that have changed since the preceding year for companies with calendar year ends are summarized on the following page and shown in 
the table below in rows with yellow shading. 

Each member of the disclosure committee (or company personnel serving in an equivalent role) should read the entire draft Form 10-K report except to the extent that the 
company’s procedures reasonably provide otherwise. The responsibilities shown in the table below highlight specific sections to which it is suggested that designated individual 
reviewers should give special attention. 

If you have received a copy of this document in Adobe Acrobat  format and would like an editable copy in Microsoft Word format, please contact your regular 
Goodwin Procter attorney. This document is provided with the understanding that it does not constitute the rendering of legal advice or other professional advice by Goodwin 
Procter LLP or its attorneys.  

https://www.goodwinlaw.com/publications/2019/04/04_04-disclosure-simplification-round-two
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

SUMMARY OF CHANGES FOR 2019 FORM 10-K REPORTS 

SEC amendments to the Smaller Reporting Company definition (effective September 10, 2018; see Goodwin alert) and XBRL rules (effective September 19, 
2018; see Goodwin alert) make changes in the facing (cover) page shown in the next row. 

SEC disclosure simplification amendments (effective November 5, 2018; see Goodwin alerts here and here and here) change several disclosure requirements 
for Form 10-Q, highlighted in the applicable sections below. 

Form 10-K and Form 10-Q Facing (Cover) Page Changes 
for filings after September 19, 2018 
 
Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if any, every Interactive Data File required to 
be submitted and posted pursuant to Rule 405 of Regulation S-T (§ 232.405 of this chapter) during the preceding 12 months (or for such shorter period that the 
registrant was required to submit and post such files).   Yes  No 
 
 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company, or 
emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and "emerging growth company" 
in Rule 12b-2 of the Exchange Act. 
 
Large accelerated filer                                                                                      Accelerated filer  
Non-accelerated filer  (Do not check if a smaller reporting company)    Smaller reporting company  
                                                                                                                                  Emerging growth company  
 

https://www.goodwinlaw.com/publications/2018/07/07_09-sec-expands-smaller-reporting
https://www.goodwinlaw.com/publications/2018/07/07_24-sec-adopts-mandatory-inline-xbrl
https://www.goodwinlaw.com/publications/2018/09/09_12-sec-adopts-first-step-in-disclosure
https://www.goodwinlaw.com/publications/2018/10/10_01_18-sec-publishes-guidance-on-form-10_q
https://www.goodwinlaw.com/publications/2018/10/10_05-sec-disclosure-simplification
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

NEW FOR 2017/2018 
SUMMARY OF CHANGES FOR FORM 10-K REPORTS FILED BY COMPANIES WITH FISCAL YEARS ENDING DECEMBER 31, 2017 OR LATER 

EGC “check boxes”.  Form 10-K (and Form 10-Q and Form 8-K) reports now require (1) a check box for EGC status and (2) a check box to indicate whether the company has made an irrevocable 
election not to use the extended transition period for complying with any new or revised financial accounting standard provided pursuant to Section 7(a)(2)(B) of the Securities Act of 1933.  The 
required check boxes and text are shown in the latest version of Form 10-K posted on the SEC website. 

CEO pay ratio disclosure. The SEC adopted the CEO pay ratio rule in 2015.  In spite of many questions about whether the CEO pay ratio rule would survive efforts to rescind the rule or further 
defer its compliance date, this disclosure will be required in 2018 for most companies with a December 31 fiscal year end.   Although CEO pay ratio disclosure is likely to appear in most 
companies’ proxy statements and to be incorporated by reference into their Annual Reports on Form 10-K from the proxy statement, it is part of the executive compensation disclosure required 
by Form 10-K for most companies.  This means that, among other impacts, companies that do not file a definitive proxy statement within 120 days after the end of the company’s fiscal year must 
file an amendment to their Form 10-K report to include this and other Part III information within the 120 day period provided by SEC rules.  The CEO pay ratio rule does not apply to smaller 
reporting companies, emerging growth companies, U.S.-Canadian multijurisdictional disclosure system filers, foreign private issuers or registered investment companies. 

Tax Cuts and Jobs Act disclosure.  The SEC issued guidance on ASC 720 and accounting for the effects of the Tax Cuts and Jobs Act on December 22, 2017.  In addition to the interpretive guidance 
on disclosure provided by the SEC staff in SAB 118 and C&DI 110.02, companies should consider a variety of other related disclosure impacts, such as disclosure of known trends and uncertainties 
in MD&A, Regulation FD disclosure, and other matters discussed in this client alert. 

Exhibit hyperlinks and HTML filing format. Form 10-K reports must now include active hyperlinks to exhibits before the signature page (Item 15(a)(3) of Form 10-K).  This includes exhibits 
incorporated by reference from other filings.  In the case of exhibits originally filed as part of a single ASCII (text) format file, the company should provide a hyperlink to the filing that contains the 
exhibit and provide a reference that clearly identifies which exhibit is incorporated by reference.  Item 601 of Regulation S-K has been amended to require that the exhibit index must appear 
before the signature page, which is another change from Form 10-K reports filed by calendar year-end companies in 2017.  Further, in most cases, companies must also now make SEC filings in 
HTML, rather than ASCII, format.  These requirements also apply to quarterly reports on Form 10-Q and current reports on Form 8-K, as well as most registration statements filed under the 
Securities Act of 1933, among others. 

Changes in audit reports (AS 3101).  Audit reports filed with Form 10-K reports filed by companies with a December 31 fiscal year end must include the substantive and formal changes required 
by AS 3101.  AS 3101 will also require disclosure of “critical audit matters” in audit reports, but does not require this disclosure until audit reports are filed for fiscal years ending on or after June 
30, 2019 for large accelerated filers (and later for other filers), but auditors may voluntarily include this disclosure earlier.  The December 2017 guidance from the PCAOB staff contains an 
annotated example of an audit report that complies with the new requirements on page 2. 

Item 16. Form 10-K Summary – In 2016, the SEC added a new Item 16 to Form 10-K to permit companies to provide an optional summary of the Form 10-K report, subject to certain 
requirements.  Even if they choose not to provide a summary, companies should include the caption for this item (“Item 16.  Form 10-K Summary.”) and indicate “not applicable” (and update the 
table of contents). 

https://www.sec.gov/rules/final/2017/33-10332.pdf
https://www.sec.gov/files/form10-k.pdf
https://www.goodwinlaw.com/publications/2017/09/09_20_17-planning-for-the-approaching-ceo-pay
https://www.goodwinlaw.com/publications/2018/01/01_16_18-disclosure-of-accounting-impact
https://www.sec.gov/interps/account/staff-accounting-bulletin-118.htm
https://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm#110.02
https://www.goodwinlaw.com/publications/2018/01/01_16_18-disclosure-of-accounting-impact
https://www.goodwinlaw.com/publications/2017/03/03_06_17-sec-adopts-mandatory-exhibit-hyperlinks
https://www.sec.gov/files/form10-k.pdf
https://www.goodwinlaw.com/publications/2018/01/01_23_18-new-pcaob-audit-standard
https://pcaobus.org/Rulemaking/Docket034/2017-001-auditors-report-final-rule.pdf
https://pcaobus.org/Standards/Documents/Auditors-Report-Staff-Guidance.pdf
http://www.sec.gov/rules/interim/2016/34-77969.pdf
https://www.sec.gov/files/form10-k.pdf
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

FORM 10-K/10-Q FILING DEADLINES 

 Form 10-K Subsequent Form 10-Qs 404 Compliance 
Large Accelerated Filers* (public float ≥ $700MM) 60 days   40 days  required 
Accelerated Filers* (public float ≥ $75MM and < $700MM) 75 days   40 days  required 
Non-Accelerated Filers* (public float < $75MM) 90 days   45 days see below 
Note that Smaller Reporting Companies may also be Accelerated Filers, subject to filing deadlines for Accelerated Filers 
 
PERMANENT NON-ACCELERATED FILER EXEMPTION – INTERNAL CONTROL/SECTION 404 

Under SEC rules implementing Section 989G of the Dodd-Frank Act, non-accelerated filers are permanently exempt from the requirement to provide an auditor 
attestation on the company’s internal control over financial reporting. They continue to be subject to the requirement to provide a management report (including 
an assessment of effectiveness) on internal control over financial reporting in their annual reports. 
 
* See definitions below. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

CHANGED FOR 2018/2019 
INTERACTIVE FINANCIAL DATA / XBRL 

All reporting companies are subject to SEC rules that require companies to submit interactive financial data with their Form 10-K and Form 10-Q filings. Newly 
public domestic companies become subject to the interactive data requirements for the first quarterly report on Form 10-Q due after becoming public companies.  

As summarized in this Goodwin alert, the SEC has amended its eXtensible Business Reporting Language (XBRL) rules to require operating companies to present 
XBRL financial statement information in “inline” format. Subject to a phase-in schedule, companies will be required to transition to Inline XBRL starting with fiscal 
periods ending on or after June 15, 2019. The Inline XBRL amendments will require companies to embed XBRL data directly into reports and registration 
statements filed with the SEC so that the document is both human-readable and machine-readable. This will eliminate the current need to file duplicative, separate 
copies of financial statement information in XBRL format. The amendments also eliminate the current website posting requirement and revise Form 10-Q and Form 
10-K. 

Note that there is a check box on the cover page of Form 10-K and Form 10-Q that companies should use to indicate whether or not they have complied with these 
rules, which was changed effective September 19, 2018.  See the summary of 2018 SEC amendments above and this Goodwin alert. 

https://www.goodwinlaw.com/publications/2018/07/07_24-sec-adopts-mandatory-inline-xbrl
https://www.sec.gov/rules/final/2018/33-10514.pdf
https://www.goodwinlaw.com/publications/2018/07/07_24-sec-adopts-mandatory-inline-xbrl
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

ENTERING AND EXITING LARGE ACCELERATED FILER AND ACCELERATED FILER STATUS 

See SEC Small Entity Compliance Guide for guidance on transitioning into and out of SRC status under 2018 amended SRC definition. 
Exiting Accelerated Filer Status. Once a company becomes an accelerated filer, it will remain an accelerated filer unless the company determines at the end of a 
fiscal year that the aggregate worldwide market value of the voting and non-voting common equity held by non-affiliates of the company was less than $50 million 
as of the last business day of the company’s most recently completed second fiscal quarter. A company making this determination becomes a non-accelerated 
filer. The company will not become an accelerated filer again unless it subsequently meets the conditions for accelerated filer status under SEC rules. 
Exiting Large Accelerated Filer Status. Once a company becomes a large accelerated filer, it will remain a large accelerated filer unless the company 
determines at the end of a fiscal year that the aggregate worldwide market value of the voting and non-voting common equity held by non-affiliates of the company 
was less than $500 million as of the last business day of the company’s most recently completed second fiscal quarter. If the company’s aggregate worldwide 
market value was $50 million or more, but less than $500 million, as of the last business day of the company’s most recently completed second fiscal quarter, the 
company will be an accelerated filer. If the company’s aggregate worldwide market value was less than $50 million, as of the last business day of the company’s 
most recently completed second fiscal quarter, the company will be a non-accelerated filer. The company will not become a large accelerated filer again unless it 
subsequently meets the conditions for large accelerated filer status under SEC rules. 
How Change of Status Affects Filing Deadlines: Acceleration of Deadlines. The determination at the end of a company’s fiscal year for whether a non-
accelerated filer becomes an accelerated filer, or whether a non-accelerated filer or accelerated filer becomes a large accelerated filer, governs the deadlines for 
the annual report to be filed for that fiscal year, the quarterly and annual reports to be filed for the subsequent fiscal year and all annual and quarterly reports to be 
filed thereafter while the company remains an accelerated filer or large accelerated filer.  As a result, a company that no longer qualifies as a smaller reporting 
company as of the last day of its second fiscal quarter may continue to use the scaled disclosures permitted for a smaller reporting company through its annual 
report on Form 10-K for that year, and then begin providing non-scaled larger company disclosure in the first Form 10-Q of the next fiscal year.  However, the due 
date for the company’s Form 10-K annual report will be based on the company’s filing status as of the last day of the fiscal year. 
How Change of Status Affects Filing Deadlines: Deceleration of Deadlines. The determination at the end of the company’s fiscal year for whether an 
accelerated filer becomes a non-accelerated filer, or a large accelerated filer becomes an accelerated filer or a non-accelerated filer, governs the deadlines for the 
annual report to be filed for that fiscal year, the quarterly and annual reports to be filed for the subsequent fiscal year and all annual and quarterly reports to be filed 
thereafter while the company remains an accelerated filer or non-accelerated filer. 

https://www.sec.gov/corpfin/amendments-smaller-reporting-company-definition
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Facing Page (Cover) 

[Securities registered pursuant to 
Section 12(b) of the Act] 
 
or 
 
[Securities registered pursuant to 
section 12(g) of the Act] 

Form 10-K   For securities registered pursuant to Section 12(b) 
of the Securities Act of 1933, state the title of each 
class and the name of each exchange on which the 
class is listed. 
 
For securities registered pursuant to Section 12(g) 
of the Securities Act, state the title of each class. 

[Well-Known Seasoned Issuer Status] 
 
 

Form 10-K   Determine whether the company is a “well-known 
seasoned issuer” as defined in Rule 405* and 
check the appropriate box. 
 
* Generally, a company that is (1) current and timely in 
its Securities Exchange Act of 1934 reports for at least 
one year and (2) has either (a) $700 million of 
worldwide public common equity float or (b) during the 
preceding three years has issued $1 billion or more of 
non-convertible securities, other than common equity, in 
registered offerings for cash. 
 
Note that not all “well-known seasoned issuers” will be 
“large accelerated filers” due to differences in the date 
for determination of public float and the exclusion of 
“ineligible issuers” from the definition of well-known 
seasoned issuer. 

[Voluntary Filer Status] 
 
 

Form 10-K   Check the appropriate box to indicate whether the 
company is a voluntary filer. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

[Status of Company’s Filings] Form 10-K   Determine whether the company (1) has filed all 
reports required to be filed by Section 13 or 15(d) 
of the Exchange Act during the preceding 12 
months (or for such shorter period that the 
company was required to file such reports) and (2) 
has been subject to such filing requirements for the 
past 90 days. Check the appropriate box. 

Revised for 2019 
 [XBRL/interactive financial data 
compliance]  
 

Form 10-K   See amended text of check box above.  Amended 
SEC rules no longer require posting interactive data 
files on the company’s website. 
 
Check this box to indicate whether the company has 
submitted electronically on its corporate website every 
Interactive Data File required to be submitted pursuant 
to Rule 405 of Regulation S-T during the preceding 12 
months (or for such shorter period that the company 
was required to submit such files). 

[Section 16 Filing Compliance] Form 10-K   Determine whether all of the company’s Section 16 
filers have filed all Section 16 reports on a timely 
basis during the fiscal year covered by the 
Form 10-K. The box should not be checked if 
any Section 16 reports were late. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Revised for 2019 
[Large Accelerated Filer – Accelerated 
Filer – Non-Accelerated Filer – 
Smaller Reporting Company – 
Emerging Growth Company Status]  
 
[Emerging growth company election 
not to use extended transition period 
for new/revised financial accounting 
standards] 

Form 10-K   Amended SEC rules result in deletion of the 
parenthetical “(Do not check if a smaller 
reporting company)” after the “Non-accelerated 
filer” check box. 
 
SEC rules require companies to check a box 
indicating whether they are a large accelerated 
filer, an accelerated filer, a non-accelerated filer, 
smaller reporting company or emerging growth 
company. 
 
Determine whether the company is a large 
accelerated filer, accelerated filer, smaller reporting 
company or emerging growth company as defined 
in Rule 12b-2* and check the appropriate box.  If 
the company is none of these, check the box to 
indicate “non-accelerated filer.” 
 
If the company is an emerging growth company, 
check the box to indicate that the company has 
elected not to use the extended transition period for 
complying with any new or revised financial 
accounting standards, as provided in Section 13(a) 
of the Exchange Act. 
 
*For summaries of the definitions of “large 
accelerated filer,” “accelerated filer” and 
“smaller reporting company,” see the following 
page. 



ACTIVE/96753374.3  
 

 

10 
 

2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

    Large accelerated filers are companies that have a 
public equity float of $700 million or more and satisfy the 
additional conditions below. 
 
Accelerated filers are companies that have a public 
equity float of at least $75 million and satisfy the 
additional conditions below. Public float is determined 
as of the last business day of the most recently 
completed second fiscal quarter. Additional conditions: 
in addition to the public float test, large accelerated filers 
and accelerated filers must (1) have been subject to the 
periodic reporting requirements of the Securities 
Exchange Act of 1934 for at least twelve months,  (2) 
have previously filed at least one annual report pursuant 
to Section 13(a) or 15(d) under the Exchange Act, and 
(3) not be eligible to use SEC “smaller reporting 
company” rules. 
 
For information on qualification as a smaller reporting 
company and loss of SRC status, review the SEC’s 
Small Entity Compliance Guide for Issuers and this 
Goodwin alert. 
 
Note that under the amended SRC definition, a 
company may be an Accelerated Filer and a SRC. 

[Shell Company Status] 
  
 

Form 10-K   Check the appropriate box to indicate whether the 
company is a shell company as defined in Rule 
12b-2 (generally, a company with nominal or no 
business operations and nominal or no assets 
other than cash or cash equivalents). 

https://www.sec.gov/corpfin/amendments-smaller-reporting-company-definition
https://www.goodwinlaw.com/publications/2018/07/07_09-sec-expands-smaller-reporting
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

[Public Common Equity Float] Form 10-K   Determine the aggregate market value of the voting 
and non-voting common equity held by non-
affiliates (“public float”) as of the last business day 
of the company’s most recently completed second 
fiscal quarter, computed by reference to the price at 
which the common equity was last sold, or the 
average bid and asked price of such common 
equity as of such date. 

[Registrants Involved in Bankruptcy 
Proceedings] 

Form 10-K   If the company has been involved in bankruptcy 
proceedings during the preceding five years, 
determine whether the company has filed all 
documents and reports required to be filed by 
Section 12, 13 or 15(d) of the Exchange Act 
subsequent to the distribution of securities under a 
plan confirmed by a court and check the 
appropriate box. 

[Shares Outstanding] Form 10-K   Determine the number of shares of each class of 
the company’s common stock that are outstanding 
as of the latest practicable date. 

[Documents Incorporated by 
Reference] 

Form 10-K   Confirm that the proxy statement will be filed within 
120 days after the end of the company’s fiscal year 
so that specific sections can be incorporated by 
reference into Part III of the Form 10-K.  
 
List documents incorporated by reference and the 
part of the Form 10-K report into which the 
documents are incorporated. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

[Form 10-K Summary] 
 Requires a caption even if 

no summary is included – 
see Item 16 below 

   SEC rules adopted in 2016 explicitly permit a 
summary of business and financial information 
contained in the Form 10-K.  Among other 
requirements, companies that provide a summary 
must include hyperlinks to the related, more 
detailed disclosure in the Form 10-K.  The interim 
final rule is available on the SEC website at: 
http://www.sec.gov/rules/interim/2016/34-77969.pdf 

PART I 

[Forward-Looking Statements 
Cautionary Disclaimer] 

Form 10-K Legal  In addition to any risks that company personnel are 
specifically asked to review, each reviewer should 
identify any risks that are not included in the list of 
factors and that he or she believes could have a 
material adverse or positive effect on the 
company’s business, prospects, or financial 
condition and results of operations. 
See also Item 1A, “Risk Factors,” below. 

Item 1. Business 101 [        ] [Division and/or segment 
heads and/or other 
business unit leaders] 

Business Description – Business Unit Review 
Each business unit representative should review 
each portion of the business section and identify 
any information that may be missing, incomplete or 
incorrect with respect to their area(s) of 
responsibility. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Changed Effective November 5, 
2018 
Financial Information About Segments 
 

101(b)   SEC disclosure simplification amendments 
eliminated Item 101(b) disclosure from the 
“Business” section.  Segment disclosure may be 
required elsewhere.  See Goodwin alert. 

Research and Development Expenses  Item 101(c)(1)(xi)  
Item 101(h)(x) for 
Smaller Reporting 

Companies   

  The disclosure simplification amendments deleted 
the requirement to disclose estimated material 
amounts spent on research and development 
activities, and delete similar requirements for 
Smaller Reporting Companies in Item 101(h).  
 
Disclosure of trends related to material research 
and development activities and expenses continues 
to be required by Item 303 (MD&A) of Regulation 
S-K, and may also be provided voluntarily in a 
company’s business description or elsewhere in 
periodic reports and registration statements. 

https://www.goodwinlaw.com/publications/2018/09/09_12-sec-adopts-first-step-in-disclosure
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Changed Effective November 5, 
2018 
Financial Information About 
Geographic Areas  

Item 101(d)   The amendments delete the requirement to 
disclose financial information by geographic area 
and related risks in the description of business.  
 
The SEC has also amended Item 303(a) of 
Regulation S-K to add an explicit reference to 
“geographic areas” to the current requirement to 
discuss elements of the company’s income that are 
not indicative of its ongoing business. However, the 
SEC does not intend this added reference to create 
a disclosure requirement for companies “in all 
circumstances.” Instead, the SEC clarified in the 
Adopting Release that MD&A disclosure about 
geographic areas is not required unless 
management believes that discussion of income 
from geographical areas would be appropriate for 
an understanding of a company’s business. 

Disclosure Concerning Company 
Website, SEC Website and SEC Public 
Reference Room  

Item 101(e)(2) 
Item 101(h)5(iii) for 
Smaller Reporting 

Companies   

  The amendments delete the requirement to identify 
the SEC Public Reference Room and its physical 
address and phone number. The amendments 
continue to require disclosure of the SEC’s internet 
address and the availability of SEC filings, and 
delete the prior exception from this disclosure 
requirement for non-electronic filers. Related 
amendments delete the corresponding 
requirements from a variety of SEC forms, 
including Forms S-1, S-3, S-4 and S-11, among 
others. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Changed Effective November 5, 
2018 
 

   The amendments will also require disclosure of the 
company’s internet address, if it has one, by all 
companies in registration statements and Form 10-
Ks. Previously, only accelerated and large 
accelerated filers had been subject to this 
disclosure requirement in Form 10-Ks and certain 
other filings. Related amendments affect a variety 
of SEC forms, including Forms S-3 and S-4, among 
others.  

   [Business Development] 
 
[Investor Relations] 

Business Description – Investment Review 
Review each portion of the business section to 
ensure that the portrayal is consistent with the 
reviewers’ understanding of the company’s 
business, finances and prospects. Any information 
that may be inconsistent with industry data or 
analyst reports should be appropriately explained. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Changed Effective November 5, 
2018 
 
[Website Access to SEC Reports – no 
location specified] 
 

101(e)  Investor Relations 
 
Legal 

All companies must disclose: 
 

• the company’s website address, if it has one; 
and 

• whether the company makes available free of 
charge on or through its website its 10-K, 
10-Q, and 8-K reports, including exhibits 
(per SEC adopting release), and 
amendments to those reports, as soon as 
reasonably practicable after filed with or 
furnished to the SEC – note that the SEC has 
stated that this means on the same day as 
filed or furnished. 

 
If the company does not make these filings available in 
this manner, it must disclose: 
 

• the reasons for not doing so (including, if 
applicable, that it does not have a website); 
and 

• whether it will voluntarily provide electronic or 
paper copies free of charge upon request. 

The SEC disclosure simplification amendments adopted 
in 2018 also: 

• delete the requirement to identify the SEC 
Public Reference Room and its physical 
address and phone number 

• continue to require disclosure of the SEC’s 
internet address and the availability of SEC 
filings 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

   Legal Review intellectual property, regulatory, 
environmental matters, and any or other sections 
that involve matters with which legal personnel are 
familiar; consult with outside counsel as necessary. 

Cybersecurity Disclosure – no location 
specified 

CF Disclosure 
Guidance: Topic No. 

2 
(October 13, 2011) 

  Although no existing disclosure requirement 
explicitly refers to cybersecurity risks and cyber 
incidents, the SEC Division of Corporation Finance 
has reminded companies that several different 
disclosure requirements may impose an obligation 
to disclose these risks and incidents. In addition, 
material information regarding cybersecurity risks 
and cyber incidents is required to be disclosed 
when necessary in order to make other required 
disclosures, in light of the circumstances under 
which they are made, not misleading. Companies 
should therefore review, on an ongoing basis, the 
adequacy of their disclosure relating to 
cybersecurity risks and cyber-incidents in the 
following areas: 
 

• Risk Factors 
• MD&A 
• Description of Business 
• Legal Proceedings 
• Financial Statement disclosures 
• Controls and Procedures 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Iran Disclosure – no location specified Exchange Act 
Section 13(r) 

  The Iran Threat Reduction and Syria Human Rights 
Act of 2012 amended the Exchange Act to require 
disclosure if the company or any of its affiliates is 
knowingly engaged in one or more of a variety of 
specified activities. 
 
If the company or an affiliate engaged in any of 
these activities during the period covered by any 
annual or quarterly report, it must provide specified 
detailed disclosure concerning the activity and file a 
notice with the SEC. 
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2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

[Climate Change Disclosure – no 
location specified] 
 
See also “Risk Factors” (Form 10-K, 
Item 1A), “Legal Proceedings” 
(Form 10-K, Item 3) and/or 
“Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations” (Form 10-K 
Item 7) 

Item 101 
 

See also 
Item 503(c), 
Item 103 and 

Item 303 

  Climate Change Disclosure 
On February 2, 2010, the SEC published an interpretive 
release that provides guidance to public companies 
regarding existing SEC disclosure requirements relating 
to climate change matters. Without limiting the types of 
businesses that may be affected, the release 
specifically mentions companies in the energy, 
transportation and agriculture sectors, insurance 
companies, lenders, businesses located in coastal 
areas or otherwise affected by severe weather, and 
businesses whose environmental reputation is relevant 
to their business operations or financial performance. 
The release describes four topics for climate change 
disclosure: 

• the impact of existing and pending legislation 
and regulation; 

• the business effects of international accords 
and treaties relating to climate change or 
greenhouse gas emissions;  

• the actual and potential indirect 
consequences of climate change regulation 
or business trends; and 

• the actual and potential impacts of the 
physical effects of climate change on the 
company’s business.  
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SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

(continued) 
 
[Climate Change Disclosure] 

   The release states that companies may be required to 
address these topics under the Business, Risk Factors, 
Legal Proceedings and/or MD&A sections of their 
Form 10-K reports and other filings (such as Form 10-
Q) that contain similar disclosure. 
Existing materiality standards apply to these 
disclosures. In particular, the two-step materiality 
standard for MD&A (summarized in the relevant section 
below) applies to potential MD&A disclosures relating to 
climate change disclosure. 
The interpretive release, Commission Guidance 
Regarding Disclosure Related to Climate Change 
(Release Nos. 33-9106; 34-61469), was effective upon 
publication and may be found on the SEC website at 
www.sec.gov/rules/interp/2010/33-9106.pdf. 

Item 1A. Risk Factors 
 

503; 503(c)   Review risk factors applicable to the company’s 
business and finances, including prior disclosures 
and known or foreseeable developments, and 
describe these risk factors in plain English. 
 
Consider potential disclosure of risks related to 
climate change. See “Climate Change Disclosure” 
under Item 1., “Business,” above. 

http://www.sec.gov/rules/interp/2010/33-9106.pdf
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SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Item 1B. Unresolved Staff Comments 
 
Applicable to large accelerated 
filers, accelerated filers and well-
known seasoned issuers 
 
 

   The company’s Form 10-K report must disclose the 
substance of any written comments made not less 
than 180 days before the end of this fiscal year 
covered by the Form 10-K by the SEC staff on the 
company’s reports on Forms 10-K, 10-Q or 8-K if 
(1) the comments remain unresolved and (2) the 
company believes that the unresolved comments 
are material. The company may include other 
relevant information in this section, including its 
position with respect to any unresolved material 
comments. 

Item 2. Properties 102 Legal [Accounting] 
[or others with 
knowledge of properties] 

Review principal/materially important physical 
properties owned or leased; confirm location, 
nature, segment used by/in, and related 
information. 

Item 3. Legal Proceedings 
 

103 Legal Legal 
 
Environmental 
 
[Regulatory] 

Legal should consult with business units and 
outside litigators (as appropriate) to confirm all 
potentially material threatened or pending legal or 
administrative proceedings are properly disclosed. 
 
Consider potential disclosure of legal proceedings 
related to climate change. See “Climate Change 
Disclosure” under Item 1., “Business,” above. 
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SECTION OF REPORT REGULATION S-K 
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DRAFTED BY REVIEWER(S) COMMENTS 

[Disclosure of federal income tax 
penalty demands – no location 
specified] 

Form 10-K Accounting 
or 
Tax 

Finance Determine whether IRS Revenue Procedure 2005-
51 and Section 6707A(e) of the Internal Revenue 
Code will require the company to disclose any IRS 
demand for payment of certain penalties related to 
tax-avoidance transactions under I.R.C. Sections 
6662(h), 6662A, or 6707A. 
 
Note that Section 6707A(e) provides for a 
$200,000 penalty for failure to disclose any 
required information in the company’s 
Form 10-K. 
 
For additional information see Rev. Proc. 2005-51, 
published in Internal Revenue Bulletin 2005-33 
(August 15, 2005): 
http://www.irs.gov/irb/2005-33_IRB/ar14.html  
or 
http://www.irs.gov/pub/irs-irbs/irb05-33.pdf  

http://www.irs.gov/irb/2005-33_IRB/ar14.html
http://www.irs.gov/pub/irs-irbs/irb05-33.pdf
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SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Item 4. Mine Safety Disclosures 
 
See Part III, Item 15 for exhibit filing 
requirements applicable to mine 
operators 

Form 10-K   In general terms, these disclosures apply only to a company 
that is an operator (or has a subsidiary that is an operator) of 
a coal or other mine covered by the Federal Mine Safety and 
Health Act of 1977.  
 
If applicable, companies subject to this disclosure 
requirement must provide information concerning specified 
health and safety violations, orders and citations, related 
assessments and legal actions, and mining-related fatalities. 
If applicable, the substantive disclosure requirements for 
these items within the body of the relevant report consist of a 
statement that the disclosures required under Section 1503 of 
the Dodd-Frank Act and Item 104 of Regulation S-K are 
included as an exhibit to the report. 
 
Companies that are subject to these reporting requirements 
should be aware of related amendments to Form 8-K that 
require current reporting of specified related events, which 
are not summarized here. The full text of the adopting release 
is available on the SEC website: 
http://www.sec.gov/rules/final/2011/33-9286.pdf. 

http://www.sec.gov/rules/final/2011/33-9286.pdf
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PART II 
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SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

Changed Effective November 5, 
2018 
 
Item 5. Market for Registrant’s 
Common Equity, Related Stockholder 
Matters and Issuer Purchases of 
Equity Securities  
 
Item 5(a) 
[Market Information] 
 
[Unregistered Sales of Equity 
Securities] 
 

 
201 

 
701 

Investor 
Relations 
 
Legal 

Legal Provide required disclosure concerning market information, 
holders of equity securities and dividends. 
 
Determine whether there were any unregistered sales of 
equity securities during the period covered by the report 
unless a prior Form 8-K included the required information. 
 
Note 1: I tem 201(d) disclosure should be placed under 
Item 11 of Form 10-K. 
 
Note 2: Form 10-K does not require (1) information previously 
disclosed in a Form 10-Q quarterly report or (2) disclosure of 
sales exempt under Regulation S. 
 
2018 Amendments: Trading Prices and Trading Market 
for Common Equity (Item 201(a)(1)).  The amendments add 
a requirement to disclose the trading symbol(s) for each class 
of the company’s common equity to the continuing 
requirement to disclose the principal U.S. trading market(s) 
for the company’s common equity securities. The 
amendments eliminate the requirement to disclose the high 
and low sales prices for each full quarterly period during the 
most recent two fiscal years and interim periods. 
 
2018 Amendments: Dividends (Item 201(c)(1)).  The 
amendments eliminate the requirement to disclose (1) the 
frequency and amount of cash dividends on common equity 
and (2) restrictions that materially limit the company’s current 
ability to pay such dividends or that are likely to limit 
materially the company’s future ability to pay such dividends. 
An amendment to Rule 3-04 of Regulation S-X will require 
disclosure of the amount of cash dividends paid or declared in 
interim financial periods. A related amendment to Rule 4-
08(e)(3) of Regulation S-X will require financial statement 
footnote disclosure of dividend restrictions when they are 
material, rather than based on the previous bright-line 
threshold of Rule 4-08(e)(3). 
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SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

(continued) 
Item 5. Market for Registrant’s 
Common Equity, Related Stockholder 
Matters and Issuer Purchases of 
Equity Securities  
 
Item 5(b) 
 
[Use of IPO Proceeds] 

701(f) Legal  If required, furnish use of proceeds information. 

Item 5. Market for Registrant’s 
Common Equity, Related Stockholder 
Matters and Issuer Purchases of 
Equity Securities  
 
Item 5(c) 
 
[Issuer Stock Repurchases]  

703   Companies must include a table disclosing 
information about repurchases of any equity 
securities registered under Section 12 of the 
Exchange Act, including, among other things: 
 

• the total number of shares (or units) 
repurchased, reported on a monthly basis 
(fourth quarter only for Form 10-K reports); 

• the average price paid per share (or unit); 

• the total number of shares (or units) that 
were repurchased as part of publicly 
announced plans or programs; and 

• the maximum number (or approximate dollar 
value) of shares (or units) that may yet be 
purchased under the plans or programs.  
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SECTION OF REPORT REGULATION S-K 
REFERENCE 
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(continued) 
Item 5. Market for Registrant’s 
Common Equity, Related Stockholder 
Matters and Issuer Purchases of 
Equity Securities  
 
Item 5(c) 
 
[Issuer Stock Repurchases] 

703   Companies must also disclose in footnotes to the 
share repurchase table: 
 

• the number of shares repurchased other 
than through a publicly announced plan or 
program, and the nature of the 
transaction(s) (for example, open market, 
privately negotiated, tender offer, pursuant 
to put obligations); and 

• the principal terms of publicly announced 
repurchase plans or programs, including: 

• the date of announcement; 

• the dollar (or share or unit) amount 
approved;  

• the expiration date (if any) of each plan or 
program; 

• each plan or program that has expired 
during the period covered by the table; 
and 

• each plan or program the issuer has 
determined to terminate prior to expiration 
or under which the issuer does not intend 
to make further purchases. 

Item 6. Selected Financial Data 301 Accounting Finance 
 
Legal 
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Changed Effective November 5, 
2018 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 

303(a) 
 
 
 
 

303(b) 

  Important introductory note: MD&A remains a 
high priority for the SEC staff, which continues to 
stress the importance of providing discussion and 
analysis that explains management’s view of the 
implications and significance of the information in 
MD&A, including: 
 

• greater analysis of material period-to-per iod 
changes in financial condition and results of 
operations; 

• greater discussion/analys is of known trends, 
uncertainties or other factors; 

• avoiding simply reciting financial statement 
information without analysis or presentation 
of boilerplate analyses that do not provide 
any insight; and 

• avoiding rote calculations of percentage 
changes of financial items and boilerplate 
explanations of immaterial changes. 

2018 Change: Instruction 5 to Item 303(b) has 
been deleted.  (“The registrant shall discuss any 
seasonal aspects of its business which have had a 
material effect upon its financial condition or results 
of operation.”) 
 
Note that other disclosure requirements may 
require disclosure of seasonal impacts on the 
company’s business and financial condition and/or 
results of operations. 
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SECTION OF REPORT REGULATION S-K 
REFERENCE 
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(continued) 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 

Commission 
Guidance Regarding 
Management’s 
Discussion and 
Analysis of Financial 
Condition and 
Results of 
Operations, 
(Release 33-8350), 
December 19, 2003 

 Accounting 
 
Finance 
 
Legal 

Review MD&A for responsiveness to SEC 
interpretive guidance, including (among other 
things): 
 

• clarity of presentation, including use of an 
overview/introduction section, use of tables 
and headings, avoidance of duplication and 
use of plain language; 

• disclosure of known trends and 
uncertainties and analysis of reasons for, 
and significance of, changes in financial 
information; 

• detailed separate analysis of short and long 
term liquidity and capital resources and 
operating, investing and financing cash 
flows; 

• disclosure of key financial and non-financial 
performance indicators used by 
management; and 

• detailed disclosure and sensitivity analysis 
of critical accounting policies and estimates. 

http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
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(continued) 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[Overview] 
 

Commission 
Guidance Regarding 
Management’s 
Discussion and 
Analysis of Financial 
Condition and 
Results of 
Operations, 
(Release 33-8350), 
December 19, 2003 

Accounting Finance 
 
Business Unit 
Representatives 
 
Business Development 
 
Investor Relations 
 
Legal 

Describe the principal factors that have affected 
and/or will affect the company’s results and 
financial condition. 
 
Business Unit Representatives and others should 
identify any trends, contingencies or uncertainties 
that have had or that management reasonably 
expects will have a material favorable or 
unfavorable effect on the company’s business or 
finances (especially revenues, net sales or income 
from continuing operations) or may involve a 
material change in the relationship between 
expenses and revenues. 

Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 

303   Consider potential disclosure of trends, risks, 
uncertainties related to climate change. See 
“Climate Change Disclosure” under Item 1., 
“Business,” above. 

http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
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   Finance 
 
Business Development 
 
Investor Relations 
 

Finance/Business Development/Investor Relations 
to check MD&A disclosure against: 
 

• assumptions in the company’s projections 
and guidance, 

• developments, trends, uncertainties and 
other issues known to management and/or 
the board, 

• other business and financial information 
presented to management and board 
members, and 

• expectations of industry sources and 
analysts. 

   Legal Legal to confirm that developments, trends, 
uncertainties and other issues considered by the 
Board of Directors that could require disclosure are 
included in the draft. 
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Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[SEC MD&A Liquidity and Capital 
Resources Guidance] 

Commission 
Guidance on 

Presentation of 
Liquidity and Capital 

Resources 
Disclosures in 
Management’s 
Discussion and 

Analysis  
 

(Release Nos. 33-
9144 and 34-62934), 

published 
September 17, 
2010, effective 
September 28, 

2010. 

  The SEC has published interpretive guidance to 
improve liquidity and capital resources disclosure in 
MD&A. The interpretive release contains SEC 
guidance on MD&A disclosure of three topics:  
 

• liquidity;  
• leverage ratios; and  
• the contractual obligations table. 

 
In addition, the SEC has proposed (but has not 
adopted) amendments that would enhance 
disclosure about short-term borrowings. The 
proposed amendments would require companies to 
provide, in a separately captioned subsection of 
MD&A, a comprehensive explanation of short-term 
borrowings, including both quantitative and 
qualitative information, and also include conforming 
amendments to Form 8-K and other changes in 
current SEC rules. These proposed amendments, 
not discussed in this document, may be found in 
Short-Term Borrowings Disclosure, Release Nos. 
33-9143 and 34-62932 (September 17, 2010), 
which is available on the SEC website at: 
www.sec.gov/rules/proposed/2010/33-9143.pdf  

http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/interp/2010/33-9144.pdf
http://www.sec.gov/rules/proposed/2010/33-9143.pdf
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(continued) 
 [SEC MD&A Liquidity and Capital 
Resources Guidance] 

   Liquidity Disclosure. The interpretive release expands 
the existing MD&A requirement that companies identify 
and separately describe internal and external sources of 
liquidity, and briefly discuss any material unused 
sources of liquidity. The interpretive release deals with 
the following areas of liquidity disclosure: 

• trends and uncertainties related to liquidity; 
• intra-period (as opposed to end-of-period) 

variations in liquidity;  
• repurchase agreements accounted for as 

sales; and 
• cash management and risk management 

policies. 
Among other trends, demands, commitments, events 
and uncertainties that must be disclosed in MD&A, 
companies should consider disclosing: 

• difficulties accessing the debt markets;  
• reliance on commercial paper or other short-

term financing arrangements; 
• maturity mismatches between borrowing 

sources and the assets funded by those 
sources; 

• changes in terms requested by counterparties; 
• changes in the valuation of collateral; and 
• counterparty risk. 
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(continued) 
 [SEC MD&A Liquidity and Capital 
Resources Guidance] 

   Leverage Ratio Disclosures. The interpretive 
release highlights several important considerations 
where companies include capital or leverage ratio 
disclosure in SEC filings. First, the interpretive 
release states that whenever a company includes 
any ratio or measure in an SEC filing, the ratio or 
measure should be accompanied by a clear 
explanation of the calculation methodology. The 
company’s disclosure should clearly explain the 
treatment of any inputs that are unusual, infrequent 
or non-recurring, or any adjustments that result in 
the ratio being calculated differently from directly 
comparable measures. If there are no regulatory 
requirements that prescribe how to calculate the 
ratio, or where a company includes capital or 
leverage ratios that are calculated using a 
methodology that is modified from a prescribed 
form, the interpretive release reiterates the need for 
companies to comply with the SEC’s long-standing 
approach to disclosure of financial measures and 
non-financial measures in MD&A. 
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(continued) 
 [SEC MD&A Liquidity and Capital 
Resources Guidance] 

   Contractual Obligations Table Disclosures. The 
interpretive release states that the objective of the 
contractual obligations tabular disclosure is to 
present a meaningful snapshot of cash 
requirements arising from contractual payment 
obligations as an aid to understanding the 
company’s other liquidity and capital resources 
disclosures in MD&A. This disclosure should be 
clear, understandable and should appropriately 
reflect the categories of obligations that are 
meaningful in light of a company’s capital structure 
and business. Companies should also highlight any 
changes in their disclosure to facilitate comparisons 
from period to period.  

Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[Non-GAAP Financial Measures] 

10(e) 
 

Regulation G 

  Confirm that any non-GAAP financial measures 
included in the Form 10-K comply with the 
additional disclosure requirements of Regulation G 
and Item 10(e) of Regulation S-K. 

(continued) 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
Results of Operations 

303(a)(3) Accounting Finance 
 
Business Unit 
Representatives 
 
Business Development 
 
Investor Relations 

Identify all significant items that affected the results 
of each business segment or unit during any of the 
covered periods for discussion and analysis. 
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   Tax Review tax comparison for accuracy and identify 
any material tax contingencies or trends or 
uncertainties that could affect the company’s tax 
obligations or effective tax rate or the tax treatment 
of the company’s securities. 

   Tax Real Estate Investment Trusts: confirm REIT 
qualification status and disclosure concerning REIT 
qualification, if applicable. 

 303(a)(1) and (2) Accounting Finance 
 
Business Unit 
Representatives 

Identify any expected changes in the company’s or 
unit’s liquidity needs, including any significant 
commitments that the company or unit has made or 
expects to make. 

(continued) 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations  
 
Liquidity and Capital Resources 
 

  Finance 
 
Business Unit 
Representatives  
 
Business Development 
 
Investor Relations 
 
Legal 

Identify any expected changes or any 
contingencies or uncertainties that could 
reasonably be expected to have a material effect 
on the company’s access to capital resources, 
including, for example, changes affecting 
customers, credit arrangements (including 
compliance with covenants in credit documents) or 
debt maturities. 
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   Legal Identify any substantial payments that could be 
payable due to pending, threatened, or unasserted 
claims, or legal, administrative or regulatory 
proceedings (including environmental proceedings 
and claims). 

Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[Off-Balance Sheet  
Arrangements] 
 

303(a)(4) Accounting Finance 
 
Independent Auditors 

Requires a separately captioned subsection 
disclosing any off-balance sheet transactions, 
arrangements and obligations, including contingent 
obligations that have or are reasonably likely to 
have a material effect on (1) financial condition, 
revenues or expenses or results of operations or 
(2) liquidity, capital resources or capital 
expenditures. 

(continued) 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[Contractual Obligations Table] 
 

303(a)(5)   Requires a table showing aggregate contractual 
obligations as of end of latest fiscal year end. The 
table must show amounts of payments due, 
aggregated by type of obligation, for the periods 
specified in the table. 
 
Instruction 7 to Item 303(b) provides that this table 
is not required in quarterly reports, but companies 
should disclose material changes outside the 
ordinary course of business with respect to 
contractual obligation. 
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Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[Critical Accounting Policies] 
 

Commission 
Guidance Regarding 
Management’s 
Discussion and 
Analysis of Financial 
Condition and 
Results of 
Operations, 
(Release 33-8350), 
December 19, 2003 

Accounting Finance 
 
Independent Auditors 

Preparers and reviewers should be familiar with the 
SEC interpretations and proposed SEC rules on 
disclosure of critical accounting policies. 
 
See also: 
 

• Cautionary Advice Regarding Disclosure 
About Critical Accounting Policies, (Release 
33-8040), December 12, 2001 

• Disclosure in Management’s Discussion and 
Analysis about the Application of Critical 
Accounting Policies (Release 33-8098), May 
14, 2002 (proposing amendments to 
Regulation S-K Item 303(c) requiring 
disclosure of critical accounting policies and 
estimates) 

(continued) 
Item 7. Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations 
 
[T ransactions with Non-Independent 
Parties and Non-Exchange Traded 
Contracts Accounted for at Fair Value] 
 

Cautionary Advice 
Regarding 
Disclosure About 
Critical Accounting 
Policies, (Release 
33-8040), December 
12, 2001 

 

Accounting Finance 
 
Independent Auditors 

Preparers/reviewers should be familiar with SEC 
interpretations on these disclosures, if applicable to 
the company. 

http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
http://www.sec.gov/rules/interp/33-8350.htm
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Item 7A. Quantitative and Qualitative 
Disclosure About Market Risk 
 

305 
 
 
 

305(c)  

 Finance 
 
Risk Management 

 

Item 8. Financial Statements and 
Supplementary Data 
 

302 
 

Regulation S-X Rule 
10-01 

Accounting Finance  

Item 9. Changes in and Disagreements 
with Accountants 

304(b) Accounting Finance 
 
Legal 

 

Item 9A. Controls and Procedures 
 
[Disclosure Controls and Procedures] 

307  All After meeting with the disclosure committee, the 
CEO and CFO must disclose their conclusions 
about the effectiveness of the company’s 
disclosure controls and procedures as of the end 
of the period covered by the report, based on the 
evaluation of these controls and procedures 
required by paragraph (b) of Exchange Act Rule 
13a-15. 
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(continued) 
Item 9A. Controls and Procedures 
 
[Management’s Annual Report on 
Internal Control Over Financial 
Reporting] 
 

308(a)   Beginning with the first annual report subject to this 
requirement, and in subsequent interim reports, 
reports must include: 
 

• a statement that management is responsible 
for establishing and maintaining adequate 
internal control over financial reporting 

• a statement identify ing the framework used 
by management to evaluate the 
effectiveness of the company’s internal 
control over financial reporting, and 

• management’s specific assessment of the 
company’s internal control over financial 
reporting, including (1) a statement as to 
whether or not internal control over financial 
reporting is effective and (2) disclosure of 
any material weakness. 

 (continued) 
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(continued) 
Item 9A. 
Controls and Procedures 
 
[Management’s Annual Report on 
Internal Control Over Financial 
Reporting] 

308(a)   Companies should note the following: 
 

• The report must be a positive assertion (i.e., 
“…the internal control over financial 
reporting is effective…”), rather than a 
lesser statement (e.g., “…the internal 
control over financial reporting is 
sufficient…”) or a negative assurance 
statement (e.g.., “…nothing has come to our 
attention that leads us to believe that 
internal control over financial reporting is not 
effective…”). 

• The evaluation must be supported with 
sufficient evidence, including documentation 
(Instruction 1 to Item 308). 

• If one or more material weaknesses exist, 
management cannot conclude that internal 
control over financial reporting is effective 
(Item 308(a)(3)). 

• The report must include a statement that the 
company’s registered public accounting firm 
has issued an attestation report on 
management’s assessment (Item 
308(a)(4)). 
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(continued) 
Item 9A. 
Controls and Procedures 
 
[Management’s Annual Report on 
Internal Control Over Financial 
Reporting] 
 

308(a)(4)   Item 308(a)(4) of Regulation S-K provides that 
disclosure of an attestation report is required if an 
attestation report is included in the annual report, 
either because the company is a large accelerated 
filer/accelerated filer or because the company 
voluntarily includes in its annual report a registered 
public accounting firm’s attestation report on internal 
control over financial reporting. 

Item 9A. 
Controls and Procedures 
 
[Attestation Report of the Registered 
Public Accounting Firm] 

308(b)   Beginning with their first annual report subject to 
these rules, companies that file as accelerated 
filers or large accelerated filers must provide an 
attestation report of the company’s registered 
public accounting firm on management’s 
assessment of the company’s internal control over 
financial reporting. 

(continued) 
Item 9A. Controls and Procedures 
 
[Changes in Internal Control Over 
Financial Reporting] 

308(c)    The company must disclose whether or not, based 
on management’s evaluation, there were any 
changes in the company’s internal control over 
financial reporting that occurred during the fiscal 
quarter covered by the company’s fourth fiscal 
quarter that materially affected, or are reasonably 
likely to materially affect, the company’s internal 
control over financial reporting. 
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Item 9B. 
Other Information 
  

  Business units 
 
Finance 
 
Legal 

Say on Pay/Say When on Pay 
If an annual or other meetings of stockholders 
relating to the election of directors occurred during 
the period covered by the report (Form 10-K: fourth 
quarter) at which stockholders voted on the 
frequency of stockholder votes on executive 
compensation, SEC rules require disclosure of “the 
company’s decision in light of such vote as to how 
frequently the company will include a shareholder 
vote on the compensation of executives for the six 
years subsequent to such meeting.” 
 
 

(continued) 
Item 9B. 
Other Information 

   Review events potentially subject to reporting on 
Form 8-K during the fourth fiscal quarter of the 
fiscal year covered by the Form 10-K. 
 
Disclose any information that was required to be 
disclosed in a report on Form 8-K during the fourth 
quarter of the fiscal year covered by the Form 10-K 
but was not reported, whether or not the disclosure 
is otherwise required by other Items in Form 10-K. 
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Part III 

The information required by Part III may be incorporated by reference from the company’s definitive proxy statement if the company files the definitive proxy 
statement with the SEC not later than 120 days after the end of the fiscal year covered by the Form 10-K. This date cannot be extended under Rule 12b-25. 
Preparation and review of those items may be accomplished as part of the company’s proxy statement, summarized in the accompanying Sample 
Responsibilities Table for Proxy Statement. 

Note – If the Form 10-K will incorporate the Part III information from the company’s definitive proxy statement, the greater scope of disclosure relating to executive 
compensation and corporate governance matters required in proxy statements makes it advisable to review the text that incorporates the relevant Items by 
reference to ensure that this text clearly refers only to the information required by the relevant Item of Form 10-K.  

Item 10. Directors, Executive Officers 
and Corporate Governance 

401 
 
 

Office of the 
Secretary 

Legal Director and Officer Questionnaires should be 
circulated to all directors and executive officers 
(“D&Os”) to facilitate and document these 
responses.  

 401(e), (f)  Legal SEC disclosure rules require expanded disclosure 
for directors and nominees, including (1) their 
specific experience, qualifications, attributes or 
skills that relate to their service as a director, (2) 
public company directorships held during the past 
five years and (3) for executive officers as well as 
directors and nominees, expanded disclosure of 
legal proceedings and an extension of the period 
covered to include the past ten years. 
 
Director and Officer Questionnaires should be 
revised to reflect these requirements. 
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Item 10. Directors, Executive Officers 
and Corporate Governance 
 
[Section 16 Compliance] 

405   Disclose information concerning late filings by 
Section 16 filers. 
 
Item 405 disclosure requires review of SEC filings; 
circulate Form 5 Questionnaire to all D&Os to 
gather necessary facts and signatures. 

(continued) 
Item 9. Directors, Executive Officers 
and Corporate Governance 
 
[Code of Ethics] 
 
Note: the company may voluntarily 
disclose this information in the proxy 
statement and incorporate it by 
reference into the Form 10-K if the 
company satisfies the applicable 
conditions, but the disclosure is not 
required in the proxy statement. 

406 
 

 

  Disclose whether or not the company has adopted 
a written code of ethics for its principal executive 
and financial officers and principal accounting 
officer or controller; if not, explain why. 
 
If adopted, the code of ethics must be publicly 
available in one of three specified ways 
(Form 10-K, website or paper copies upon 
request). 
 
Note: SEC rules impose a related exhibit filing 
requirement, discussed below, and a related 
Form 8-K requirement for amendments and 
waivers. 

Item 10. Directors, Executive Officers 
and Corporate Governance 
 
[Security Holder Nomination 
Procedures] 
 

407(c)(3)   Describe the adoption of or any material changes in 
the company’s procedures for security holder 
recommendations of nominees to the company’s 
Board of Directors implemented since the most 
recently reported disclosure of these procedures. 
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(continued) 
Item 10. Directors, Executive Officers 
and Corporate Governance 
 
[Audit Committee] 

407(d)(4)   State whether or not the company has a separately 
designated audit committee or a committee 
performing similar functions. If it does, identify each 
member. 
 
Note that in specific cases this disclosure is subject 
to (1) additional requirements and (2) limited 
exemptions. 
 
Director Independence, Audit Committee and 
Compensation Committee Matters Questionnaire 
should be circulated to independent directors to 
document director independence determinations, 
audit and compensation committee eligibility and 
“audit committee financial expert” determination. 



ACTIVE/96753374.3  
 

 

47 
 

2018-2019 YEAR-END TOOL KIT 

SECTION OF REPORT REGULATION S-K 
REFERENCE 

DRAFTED BY REVIEWER(S) COMMENTS 

(continued) 
Item 10. Directors, Executive Officers 
and Corporate Governance 
 
[Audit Committee Financial Expert] 
 
Note: Pursuant to Instruction 1 to Item 
407(d)(5), the company may voluntarily 
disclose this information in the proxy 
statement and incorporate it by 
reference into the Form 10-K if the 
company satisfies the applicable 
conditions, but the disclosure is not 
required in the proxy statement. 

407(d)(5)   Disclose whether or not the Board of Directors has 
determined that it has at least one “audit committee 
financial expert” and if not, why not. The name of 
the individual and whether or not he or she is 
independent under applicable listing standards 
must be disclosed. Companies may disclose this 
information for more than one audit committee 
member. 
 
Director Independence, Audit Committee and 
Compensation Committee Matters Questionnaire 
should be circulated to independent directors to 
document director independence determinations, 
audit and compensation committee eligibility and 
“audit committee financial expert” determination. 
 

Item 11. Executive Compensation 402 Human 
Resources 

Accounting 
Legal 

Review D&O Questionnaires and Executive Officer 
and Director Compensation Worksheet to gather 
and verify information.  
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New for 2018 
CEO Pay Ratio Disclosure 
 

Item 402(u) Human 
Resources 

Accounting 
Legal 

Companies with a calendar year-end (other than 
smaller reporting companies, emerging growth 
companies and certain other public companies) 
must provide disclosure concerning the ratio of the 
CEO’s compensation to the median of the annual 
total compensation of all company employees.  The 
CEO pay ratio rule is discussed in a September 
2017 Goodwin client alert.  
 
The SEC and SEC staff subsequently provided 
interpretive guidance from the Commission and 
from the Division of Corporation Finance. 

 Item 402(s)   SEC rules require narrative disclosure about the 
company’s compensation policies and practices 
related to risk management for all employees (not 
just executive officers) if the company’s 
compensation policies and practices create risks 
that are reasonably likely to have a material 
adverse effect on the company. 

https://www.goodwinlaw.com/publications/2017/09/09_20_17-planning-for-the-approaching-ceo-pay
https://www.goodwinlaw.com/publications/2017/09/09_20_17-planning-for-the-approaching-ceo-pay
https://www.sec.gov/rules/interp/2017/33-10415.pdf
https://www.sec.gov/corpfin/announcement/guidance-calculation-pay-ratio-disclosure
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(continued) 
Item 11. Executive Compensation 
 
Compensation Committee Interlocks 
and Insider Participation 

407(e)(4)   This section must appear under the caption 
“Compensation Committee Interlocks and Insider 
Participation.” 
 
Identify each person who served as a member of 
the company’s compensation committee during the 
last fiscal year and provide specified information 
concerning insider status and/or specified 
relationships and interlocks. 
 
If the company has no compensation or similar 
committee, identify each current employee and 
current or former officer who participated in board 
deliberations concerning executive officer 
compensation. 
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(continued) 
Item 11. Executive Compensation 
 
Compensation Committee Report 

407(e)(5) Finance Legal This section must appear in the Form 10-K or proxy 
statement under the caption “Compensation 
Committee Report.” 
 
The compensation committee (or equivalent 
committee or, in its absence, the full board) must 
state whether it reviewed and discussed the 
Compensation Discussion and Analysis (see Item 
10 and Regulation S-K Item 402(b)) and whether it 
recommended to the Board of Directors that the 
CD&A be included in the Form 10-K or proxy 
statement. The name of each committee member 
must appear below the report. 
 
Note: the information required by Item 407(e)(5) is 
not deemed to be “soliciting material” or “filed,” nor 
is it incorporated by reference into other company 
filings, except to the extent specifically indicated by 
the company. 

Item 12. Security Ownership of Certain 
Beneficial Owners and Management 
 
 

403  Legal 
 
Office of the Secretary 
 
Human Resources 

SEC rules require companies to indicate (in a 
footnote to the beneficial ownership table or in 
another manner) the number of shares that are 
pledged as security or held in margin accounts by 
executive officers and directors. 
 
Use D&O Questionnaires to gather and verify 
information.  
 
Review SEC Form 3, Form 4 and Form 5 filings. 
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(continued) 
Item 12. Security Ownership of Certain 
Beneficial Owners and Management 
 

201(d)   Provide a table and other information concerning all 
equity compensation plans, whether or not 
approved by stockholders. 
 
Note: SEC rules require that this table be in the 
Form 10-K. In addition, if the company submits a 
compensation plan for approval, the table is 
required in the proxy statement. In either case, 
under a January 2004 no-action letter, the SEC 
permits the company to satisfy the Form 10-K 
requirement by incorporating this disclosure from 
its definitive proxy statement if it relates to election 
of directors and is filed not later than 120 days after 
the end of the fiscal year covered by the 
Form 10-K. 
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Item 13. Certain Relationships and 
Related Party Transactions, and 
Director Independence 
 
[Certain Relationships and Related 
Party Transactions] 
 
 

404 Accounting Finance 
 
Legal 

Disclose information concerning: 
• transactions and relationships (including 

indebtedness) with any person who was a 
“related person” at any time since the 
beginning of the last fiscal year; and 

• the company’s policies and procedures for 
review and approval of such transactions 
and relationships. 

 
“Related persons” includes generally directors, 
nominees, executive officers, holders of 5% or 
more of any class of the company’s voting 
securities, and any “immediate family member” of 
any of these persons. 
Use D&O Questionnaires to gather and verify 
information.  
Consider additional ongoing procedures (e.g., 
quarterly review and updates with executive 
officers and directors) to capture and provide 
review of transactions and relationships during the 
year that may require disclosure and/or affect 
director independence. 
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(continued) 
Item 13. Certain Relationships and 
Related Party Transactions, and 
Director Independence 
 
[Director Independence] 
 
Note that in specific cases this 
disclosure is subject to (1) additional 
requirements and (2) limited 
exemptions. 

407(a) Legal  Provide the following information for each person 
who served as a director during any part of the last 
completed fiscal year. 

• Identify directors (and nominees, in the case 
of proxy statements relating to director 
elections) who are independent under 
applicable standards. 

• Identify members of the compensation, 
nominating and/or audit committees who are 
not independent under applicable standards 
if such standards contain independence 
requirements for such committees. If the 
company does not have a separately 
designated audit, compensation or 
nominating committee or a committee 
performing similar functions, provide the 
required disclosure for all directors. 

(continued) 
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(continued) 
Item 13. Certain Relationships and 
Related Party Transactions, and 
Director Independence 
 
[Director Independence] 
 
Note that in specific cases this 
disclosure is subject to (1) additional 
requirements and (2) limited 
exemptions. 

407(a) Legal  (continued) 
• Describe, for each director and nominee 

who is independent, any transaction, 
relationship or arrangement that was 
considered by the Board of Directors in 
determining that the director or nominee 
was independent but was not disclosed 
pursuant to Item 12 of Form 10-K 
(Regulation S-K Item 404(a)). Note that this 
description may be made by specific 
category or type of transaction, relationship 
or arrangement if the company satisfies 
instruction 3 to Item 407(a), which requires 
the disclosure to be provided “in such detail 
as is necessary to fully describe the nature 
of the transactions, relationships or 
arrangements.” 

• Director Independence, Audit Committee 
and Compensation Committee Matters 
Questionnaire should be circulated to 
independent directors to document director 
independence determinations, audit and 
compensation committee eligibility and 
“audit committee financial expert” 
determination. 
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Item 14. Principal Accounting Fees and 
Services 
 
Note: if disclosure required by Item 
13 will be included in Part III of 
Form 10-K, this disclosure can be 
incorporated by reference into the 
Form 10-K from the company’s 
proxy statement if the company 
satisfies the applicable conditions. 

Item 9(e) of 
Schedule 14A 

 
Regulation S-X Item 

2-01 

  Companies must disclose: 
 

• the aggregate amounts billed for (1) audit 
fees, (2) audit-related fees, (3) tax fees and 
(4) all other fees for each of the two most 
recent fiscal years, including a description of 
the nature of services in categories other 
than audit fees; 

• the audit committee’s policies and 
procedures concerning pre-approval of audit 
and permitted non-audit services, with 
limited exceptions for de minimis amounts; 

• the percentage of fees in categories (2) - (4) 
above that were approved by the audit 
committee under the de minimis exception; 
and 

• if greater than 50%, the percentage of hours 
expended by persons other than full-time, 
permanent employees of the audit firm on 
the audit of the company’s financial 
statements for the most recent fiscal year. 
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NYSE/NASDAQ/NYSE American Disclosure 

Note – NYSE, NASDAQ and NYSE American (formerly NYSE MKT) corporate governance rules require specified disclosure concerning corporate 
governance matters in certain circumstances. If the company does not file a proxy statement, these disclosures may be required in the company’s Form 
10-K annual report. See the summary of disclosure requirements for proxy statements in the separate section below. 

Part IV 

Item 15. Exhibits, Financial Statement 
Schedules 
 

601 Legal Business units 
 
Finance 

Note: as part of the review outlined below, 
companies should review all forms of plans, 
contracts and arrangements and other documents 
relating to compensation arrangements involving 
directors and executive officers.  

New for 2018 
[Audit report] 
 

   Changes in audit reports (AS 3101).  Audit 
reports filed with Form 10-K reports filed by 
companies with a December 31 fiscal year end 
must include the substantive and formal changes 
required by AS 3101.  AS 3101 will also require 
disclosure of “critical audit matters” in audit reports, 
but does not require this disclosure until audit 
reports are filed for fiscal years ending on or after 
June 30, 2019 for large accelerated filers (and later 
for other filers), but auditors may voluntarily include 
this disclosure earlier.  The December 2017 
guidance from the PCAOB staff contains an 
annotated example of an audit report that complies 
with the new requirements on page 2 of the 
guidance. 

https://www.goodwinlaw.com/publications/2018/01/01_23_18-new-pcaob-audit-standard
https://pcaobus.org/Rulemaking/Docket034/2017-001-auditors-report-final-rule.pdf
https://pcaobus.org/Standards/Documents/Auditors-Report-Staff-Guidance.pdf
https://pcaobus.org/Standards/Documents/Auditors-Report-Staff-Guidance.pdf
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Item 15. Exhibits, Financial Statement 
Schedules 

601 Legal Business units 
 
Finance 

Note: as part of the review outlined below, 
companies should review all forms of plans, 
contracts and arrangements and other documents 
relating to compensation arrangements involving 
directors and executive officers.  

Changed Effective November 5, 
2018 
Exhibit 12.1 
[Ratio of Earnings to Fixed 
Charges/Fixed Charges and Preferred 
Equity Dividends – Exhibit 12] 

   Ratio of Earnings to Fixed Charges (Item 503(d) 
and Exhibit 12 (Item 601(b)(12)) 
 
The amendments delete the requirements to 
provide historical and pro forma ratios of earnings 
to (1) fixed charges (for registered sales of debt 
securities) and (2) fixed charges and preferred 
equity dividends (for registered sales of preferred 
equity securities). 
 
The amendments also delete the requirement to file 
Exhibit 12 showing these ratios. Many companies 
include Exhibit 12 with their periodic reports so that 
these ratios are incorporated by reference into shelf 
registration statements on Form S-3; these 
companies can eliminate that exhibit beginning with 
their first periodic report filed after the effective date 
of the amendments. See Section III.B.1 of the 
Adopting Release. 
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New for 2017/2018 
Exhibits filed or incorporated by 
reference into the Form 10-K report 
must include active hyperlinks 

   See July 26, 2017 Goodwin alert  
 
Rules adopted in March 2017 by the SEC require 
companies to include active hyperlinks to exhibits 
in most reports filed with the SEC under the 
Exchange Act and most registration statements 
filed under the Securities Act.  
 
This applies to exhibits filed with the Form 10-K 
report as well as exhibits incorporated by reference 
to prior filings. 
 
SEC rules also require companies to file most 
Exchange Act reports in HTML format, rather than 
ASCII. 

https://www.goodwinlaw.com/publications/2017/07/07_26_17-reminder_sec-exhibit-hyperlink-and-html
https://www.sec.gov/rules/final/2017/33-10322.pdf
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(continued) 
Item 15. Exhibits, Financial Statement 
Schedules 

   Identify any material contracts entered into during 
the fourth quarter of the fiscal year covered by the 
Form 10-K report. 
 
Identify previously filed contracts that are no longer 
required to be filed under Item 601(b)(10) (for 
example, because they are not material and either 
(1) will not be performed in whole or in part on or 
after the filing of the report or (2) were entered into 
not more than two years before the filing of the 
report) in order to avoid possible questions relating 
to filing obligations under Form 8-K, Items 1.01 and 
1.02 for contracts that are not (or never were) 
“material definitive agreements.”  
 
Note that Item 601(b)(10)(i) requires that any 
material contract that was in effect within the past 
two years must be listed and filed as an exhibit. 
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(continued) 
Item 15. Exhibits, Financial Statement 
Schedules 
 

   Note that Item 601(b)(10)(iii) requires filing of, 
among others: 
 

• any management contract or compensatory 
plan or arrangement involving “named 
executive officers” or directors, regardless of 
amount;  

• any compensatory plan or arrangement 
involving other executive officers, unless 
immaterial in amount or significance; and 

• any compensation plans and arrangements 
adopted without stockholder approval 
unless immaterial in amount/significance. 

Item 15. Exhibits, Financial Statement 
Schedules 

   Code of Ethics. Any code of ethics, or amendment 
thereto, that is the subject of the disclosure 
required by Item 406 of Regulation S-K or Item 
5.05 of Form 8-K, to the extent that the company 
intends to satisfy the Item 406 or Item 5.05 
requirements by filing of the code of ethics as an 
exhibit. 
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(continued) 
Item 15. Exhibits, Financial Statement 
Schedules 
 

   XBRL – Expiration of Rule 604T.  The temporary rule 
that excluded XBRL submissions from certain liability 
provisions expired on October 31, 2014.  Review and if 
necessary revise any statements (including footnotes) 
on the exhibit index or elsewhere that refer to Rule 604T 
and/or its effects.   
 
This would apply to statements such as “[p]ursuant to 
Rule 406T of Regulation S-T, these interactive data files 
are deemed not filed or part of a registration statement 
or prospectus for purposes of Section 11 or 12 of the 
Securities Act of 1933 or Section 18 of the Securities 
Exchange Act of 1934 and otherwise are not subject to 
liability.” 
 

New for 2017 
Item 16. Form 10–K Summary 

   In 2016, the SEC added a new Item 16 to Form 10-K to 
permit companies to provide an optional summary of the 
Form 10-K report, subject to certain requirements.  
Even if they choose not to provide a summary, 
companies should include the caption for this item 
(“Item 16.  Form 10-K Summary.”), indicate “not 
applicable” and update the table of contents. 

https://www.sec.gov/files/form10-k.pdf
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Exhibits 31 and 32 
 
See Appendix for the form of Exhibit 31 
CEO/CFO certification 

601(b)(31), (32)   The certifications required by Sections 302 and 906 
of the Sarbanes-Oxley Act are required exhibits to 
Form 10-K.  
 
The required form of the Section 302 certifications 
is set forth in the applicable exhibit filing 
requirements as Exhibit 31. 
 
Separate Section 302 certifications are required for 
the CEO and CFO. 
 
Companies must include the Section 906 
certifications as Exhibit 32, but they may “furnish” 
rather than “file” these certifications; the 
certifications may be signed by the CEO and CFO 
either separately or jointly. There is no prescribed 
SEC Form for Exhibit 32. 
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Conflict Minerals – no specific 
disclosure requirement in Form 10-K, 
but see notes below and at right 
 
Notes: 
 
Form SD reports cover calendar years 
(irrespective of the company’s fiscal 
year).  Reports for each calendar year 
are due on the following May 31; as a 
result, the Form SD covering the 2016 
calendar year will be due on May 31, 
2017. 

Rule 13p-1 and 
Form SD 

 

  Note: companies must determine whether “conflict 
minerals” are “necessary to the functionality or 
production” of a product that the company 
manufactures or contracts to manufacture. If a 
company determines that it is subject to these 
disclosure requirements, it must submit a certified 
Conflict Minerals Report to the SEC on Form SD 
that includes, among other things, a description of 
the due diligence measures the company has taken 
to determine the source and chain of custody of the 
conflict minerals. 
 
Review SEC guidance issued in 2015 concerning 
compliance with Rule 13p-1: 
 
http://www.sec.gov/News/PublicStmt/Detail/PublicS
tmt/1370541681994#.U2AnVPldV8E 
 
http://www.sec.gov/rules/other/2014/34-72079.pdf 
 
If a company determines that its products do not 
contain conflict minerals, then there are no 
disclosure obligations under Rule 13p-1. 

Mine safety disclosure –exhibit filing 
requirement. 

Regulation S-K 
Item 601(b)(95) 

  Each company “that is an operator, or that has a 
subsidiary that is an operator, of a coal or other 
mine must provide the information required by Item 
104 of Regulation S-K in an exhibit to its Exchange 
Act annual or quarterly report” (i.e., Form 10-K or 
Form 10-Q report). 

http://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370541681994#.U2AnVPldV8E
http://www.sec.gov/News/PublicStmt/Detail/PublicStmt/1370541681994#.U2AnVPldV8E
http://www.sec.gov/rules/other/2014/34-72079.pdf
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Signature Pages 
 
 

 Legal  Note that the CEO/CFO certifications are filed as 
exhibits to the report, rather than as part of the 
signature page. 
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APPENDIX 

FORM OF CEO/CFO CERTIFICATION 

I, [identify the certifying individual], certify that: 
1. I have reviewed this [specify report] of [identify registrant]; 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 

necessary to make the statements made, in light of the circumstances under which such statements were made, not 
misleading with respect to the period covered by this report; 

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all 
material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods 
presented in this report; 

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and 
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as 
defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have: 

 (a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be 
designed under our supervision, to ensure that material information relating to the registrant, including its 
consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which 
this report is being prepared; 

 (b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be 
designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and 
the preparation of financial statements for external purposes in accordance with generally accepted accounting 
principles; 

 (c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our 
conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by 
this report based on such evaluation; and 

 (d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the 
registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has 
materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; 
and 

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over 
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons 
performing the equivalent functions): 

 (a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial 
reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and 
report financial information; and 

 (b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the 
registrant’s internal control over financial reporting. 

 
Date: __________________  _______________________ 

[Signature] 
[Title] 
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