
[image: image1.jpg](3 GooDWIN



[image: image2.jpg](3 GooDWIN





PREPARER NOTES:  
This document is provided with the understanding that it does not constitute the rendering of legal or other professional advice by Goodwin Procter LLP or its attorneys.  This document (which is in Microsoft Word® format) may be saved and edited so that it can be modified for a specific company (for example, name of the company, name of the contact person, etc.).  This document may also require other revisions to render it suitable for a specific company’s circumstances.  In the event this document is substantively modified (for example, to shorten or simplify it), the preparer should verify that the questionnaire, as modified, will still gather the information necessary in connection with preparation of the company’s Annual Report on Form 10-K and proxy statement.
Please note that this questionnaire addresses only certain disqualification and disclosure events under Rule 506(d) and Rule 506(e).  It does not address matters related to director independence or other disclosure matters that are covered by other questionnaires included in our Year-End Tool Kit.  Additional separate questionnaires addressing the following matters are available in our Year‑End Tool Kit to supplement this questionnaire:
(1)
information required with respect to directors, officers and control persons;
(2)
director and committee member independence requirements under SEC and stock exchange rules;
(3)
independence standards of Institutional Shareholder Services Inc. and the Council of Institutional Investors;
(4)
Iran Threat Reduction and Syria Human Rights Act matters;
(5)
Foreign Corrupt Practices Act matters; and
(6)
annual Form 5 reporting and disclosure under Section 16.
This document has been prepared for use by natural persons who are (1) directors or executive officers
 of the Company, (2)  other officers participating in an offering by the Company or any affiliated issuer under Rule 506 or (3) any beneficial owner of 20% or more of the Company’s outstanding voting equity securities (calculated on the basis of voting power).  It should not be used without appropriate revision by (1) any entity, including without limitation the Company or any affiliated issuer, (2) any “promoter”
 connected with the company in any capacity at the time of an offering by the Company or any affiliated issuer under Rule 506, (3) the general partner or managing member of an issuer, (4) any person that has been or will be paid (directly or indirectly) remuneration for solicitation of purchasers in connection with any sale of securities, (5) any general partner or managing member of any such investment manager or solicitor, or (6) any director, executive officer or other officer participating in the offering of any such investment manager or solicitor or general partner or managing member of such investment manager or solicitor.
Please also note that under certain circumstances it may be necessary to obtain updated responses to this questionnaire due to the passage of time since this questionnaire was circulated to the persons referred to in the preceding paragraph.
This questionnaire is intended to be used solely in connection with offerings under Rule 506, and should not be used for any other purpose.  This document is not a substitute for advice of qualified attorneys.  We recommend that you consult with your regular Goodwin Procter LLP attorney prior to using this document.








NAME:


[Company]
Supplemental Questionnaire for Directors, Officers
and Controlling Persons
for
Rule 506(d) and Rule 506(e) “Bad Actor” Events
______________________________
The purpose of this Questionnaire is to obtain information in connection with potential offering(s) of securities by [EDIT – insert Company Name] (the “Company”) under Rule 506 under the Securities Act of 1933 (the “Securities Act”).
Please answer every question.  If the answer to any question is “none” or “not applicable,” please so state.  If the Company has completed portions of the Questionnaire on your behalf, please confirm the accuracy of that information.  If your answer to any question is “yes,” please provide details in the explanation.  If the space provided for answers is inadequate, please indicate this in the proper space on this Questionnaire and state your answer on an attached sheet indicating the corresponding question.  It is important that your answers be complete and accurate.  If you are in doubt regarding the scope of a question, it is better to be over-inclusive in your answer.  Unless otherwise stated, answers should be given as of the date on which you complete this Questionnaire.  Depending on when the Company provides this Questionnaire to you, please note that the Company may be required to obtain an updated version of this Questionnaire under certain circumstances.
If you require any clarification concerning the meaning or implication of any of the questions or are in doubt as to the significance of any information you have, please contact [______] (the “Compliance Officer”) at [_________] or [_________].
Please complete, sign and return this Questionnaire on or before [EDIT – revise date as appropriate] [                           ], 2021, to [EDIT – insert name and address for return].
1) During the past ten years, have you been convicted of any felony or misdemeanor: 
(i) in connection with the purchase or sale of any security, 
(ii) involving the making of any false filing with the U.S. Securities and Exchange Commission (the “SEC”), or 
(iii) arising out of the conduct of the business of an underwriter, broker, dealer, municipal securities dealer, investment adviser, or paid solicitor of purchasers of securities? 






 Yes    No
2) Are you subject to any order, judgment or decree of any court that restrains or enjoins you from engaging or continuing to engage in any conduct or practice:
(i) in connection with the purchase or sale of any security, 
(ii) involving the making of any false filing with the SEC, or 
(iii) arising out of the conduct of the business of an underwriter, broker, dealer, municipal securities dealer, investment adviser, or paid solicitor of purchasers of securities?






 Yes    No
3) Are you subject to any final order
 of any state securities commission (or state agency or officer that performs a similar function); any state authority that supervises or examines banks, savings associations or credit unions;  any state insurance commission (or state agency or officer that performs a similar function); any federal banking agency; the U.S. Commodity Futures Trading Commission; or the U.S. National Credit Union Administration that:
(i) bars you from (A) association with an entity regulated by such commission, authority, agency or officer; (B) engaging in the business of securities, insurance or banking; or (C) engaging in savings association or credit union activities, or
(ii) constitutes a final order entered into within the past ten years based on a violation of any law or regulation that prohibits fraudulent, manipulative, or deceptive conduct? 






 Yes    No
4) Are you subject to any SEC order issued pursuant to Section 15(b) or 15B(c) of the Securities Exchange Act of 1934 (the “Exchange Act”) or Section 203(e) or (f) of the Investment Advisers Act of 1940 (the “Advisers Act”) that:
(i) suspends or revokes your registration as a broker, dealer, municipal securities dealer, or investment adviser, 
(ii) places limitations on your activities, functions, or operations; or
(iii) bars you from being associated with any particular entity or class of entities or from participating in the offering of any penny stock?






 Yes    No
5) Are you subject to any order of the SEC, entered within the past five years, that orders you to cease and desist from committing or causing a violation or future violation of:
(i) any scienter-based anti-fraud provision of the U.S. federal securities laws
, or
(ii) Section 5 of the Securities Act?






 Yes    No
6) Have you been suspended or expelled from membership in, or suspended or barred from association with a member of, a registered national securities exchange or a registered national or affiliated securities association for any act or omission to act constituting conduct inconsistent with just and equitable principles of trade? 






 Yes    No
7) Have you been named as an underwriter in any registration statement or Regulation A offering statement filed with the SEC that: 
(i) during the past five years, was the subject of a refusal order, stop order, or order suspending the Regulation A exemption, or
(ii) is currently the subject of an investigation or proceeding to determine whether a stop order or suspension order should be issued?






 Yes    No
8) Are you subject to a U.S. Postal Service false representation order entered within the past five years? 






 Yes    No
9) Are you currently subject to a temporary restraining order or preliminary injunction with respect to conduct alleged by the U.S. Postal Service to constitute a scheme or device for obtaining money or property through the mail by means of false representations? 






 Yes    No
10) Please describe any facts or circumstances that caused you to answer “yes” to any question above (indicating the corresponding question number).  Attach additional pages if necessary.
I have attached ______ additional pages to this Questionnaire.
The information set forth in this questionnaire is true and correct to the best of my knowledge.  I will notify the Company immediately if any of this information becomes inaccurate, incomplete or otherwise changes as the result of any developments, including the passage of time and any new relationships that may develop.
Date:  _______________




(signature)




(printed or typed name)
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� The term “executive officer” includes the Company’s president, any vice president in charge of a principal business unit, division or function (such as sales, administration or finance), any other officer who performs a policy making function, and any other person who performs similar policy making functions for the Company, including executive officers of an affiliate of the Company if such executive officers perform policy making functions for the Company.





� The term “promoter” includes: (i) any person who, acting alone or in conjunction with one or more other persons, directly or indirectly takes initiative in founding and organizing the business or enterprise of an issuer; or 


(ii) any person who, in connection with the founding and organizing of the business or enterprise of an issuer, directly or indirectly receives in consideration of services or property, or both services and property, 10 percent or more of any class of securities of the issuer or 10 percent or more of the proceeds from the sale of any class of such securities.  A person who receives such securities or proceeds either solely as underwriting commissions or solely in consideration of property shall not be deemed a promoter within the meaning of this paragraph if such person does not otherwise take part in founding and organizing the enterprise.  All persons coming within the definition of promoter in clause (i) of this definition may be referred to as founders or organizers or by another term provided that such term is reasonably descriptive of those persons’ activities with respect to an issuer.


� A “final order” is defined under Rule 501(g) as a written directive or declaratory statement issued by a federal or state agency described in Rule 506(d)(1)(iii) under applicable statutory authority that provides for notice and an opportunity for a hearing, and that constitutes a final disposition or action by such federal or state agency.


� These include, without limitation, Section 17(a)(1) of the Securities Act, Section 10(b) of the Exchange Act, Section 15(c)(1) of the Exchange Act and Section 206(1) of the Advisers Act.
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